migration from those countries, see 88 FR at 11706—or presenting at a POE at a pre-scheduled
time and place.

Comment: Some commenters noted the rise in recidivist encounters following the end of
the prior Administration despite many efforts to restrict asylum access and stated that removals
under this rule would increase rates of recidivism.

Response: The Departments disagree that removals under this rule will increase the rate
of recidivism. The Departments note that a range of external considerations (such as the
COVID-19 pandemic, litigation resulting in injunctions or vacatur of those rules prior to or
during initial stages of their implementation,’* and differences in the operation of the Title 42
public health Order and this rule) prevent the Departments from drawing any firm conclusions
applicablc to this rulemaking bascd solcly on recidivism numbers following the end of the prior
Administration. The application of the Title 42 public health Order at the border has had
unpredictable impacts on migration. Because Title 42 expulsions have no consequence, aside
from the expulsion itsclf, DHS has scen a substantial incrcasc in recidivism for individuals
processed under Title 42 as compared to those processed under Title 8 authorities. In March
2023, for example, 26 percent of encounters at the SWB involved individuals who had at least
one prior encounter during the previous 12 months, compared to an average 1-ycar re-encounter

rate of 14 percent for FYs 2014-2019.73

7 Federal courts have either vacated or enjoined the Departments from implementing the TCT Bar IFR and Final
Rule, Procedures for Asylum and Bars to Asylum Eligibility, 85 FR 67202 (Oct. 21, 2020) (“Criminal Asylum Bars
Rule™), and Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review, 85
FR 80274 (December 11, 2020) (“Global Asylum Rule”). See, e.g., Capital Area Immigrants’ Rights Coal. v.
Trump. 471 F. Supp. 3d 25 (D.D.C. 2020) (vacating the TCT Bar IFR); E. Bay Sanctuary Covenant v. Garland, 994
F.3d 962 (9th Cir. 2020) (“East Bay I'") (affirming injunction of the TCT Bar IFR): I. Bay Sanctuary Covenant v.
Barr, 519 F. Supp. 3d 663 (N.D. Cal. 2021) (“East Bay II"') (enjoining the TCT Bar Final Rule): Pangea Legal
Servs. v. DHS, 501 F. Supp. 3d 792 (N.D. Cal. 2020) (enjoining the Criminal Asylum Bars Rule) (“Pangea I'");
Pangea Legal Servs. v. U.S. Dep’t of Homeland Sec., 512 F. Supp. 3d 966, 977 (N.D. Cal. 2021) (“Pangea 11"")
(preliminarily enjoined the Departments “from implementing, enforcing, or applying the [Global Asylum Rule] . . .
or any related policies or procedures.”); E. Bay Sanctuary Covenant v. Biden, 993 F.3d 640, 681 (9th Cir. 2021)
(“East Bay I11"); see O.A. v. T'rump, 404 F. Supp. 3d 109 (D.D.C. 2019) (recounting the history of the litigation over
the Proclamation Bar [FR and vacating it).

% Including CBP enforcement encounters at or between ports of entry. OIS Persist based on data through March 31,
2023.



Overall, since the start of the pandemic and the initiation of Title 42 expulsions, 39
percent of all Title 42 expulsions have been followed by a re-encounter of the same individual
within 30 days versus a 9 percent 30-day re-encounter rate for Title 8 repatriations.”® Similarly,
the 12-month re-encounter rates are S1 percent for Title 42 expulsions versus 20 percent for Title
8 repatriations.”” While a portion of the overall gap between Title 42 and Title 8 re-encounter
rates is likely explained by the fact that many Title 42 expulsions are to Mexico and almost all
Title 8 repatriations are to individuals’ countries of citizenship, it is notable that a large gap
between Title 42 and Title 8 re-encounter rates is also observed in the case of Mexican nationals,
all of whom are repatriated to Mexico.”

This gap is likely, in part, because a removal under Title 8 carries with it at least a five-
ycar bar to admission, among other legal consequences. As a result, it is the Departments’
assessment that a return to Title 8 processing of all noncitizens will likely reduce recidivism at
the border. Moreover, the Departments believe it would be unwarranted to conclude that, based
on recidivist apprchensions while the Title 42 public health Order has been in place, conditions
on asylum eligibility do not discourage attempts to enter the United States unlawfully. This rule,
which will take effect upon the lifting of the Title 42 public health Order, anticipates that those
who receive negative credible fear determinations will be removed upon issuance of final orders
of removal and be subject to at least a five-year bar on admission in addition to having the
rebuttable presumption apply to any subsequent asylum application the noncitizen may file in the

future.

76 Title 8 repatriation, as used here, refers to both removals (noncitizen required to depart based on a removal order)
and returns (noncitizen required to depart leaves without a formal order of removal).

77 OIS analysis of OIS Enforcement Lifecycle based on data through December 31, 2022.

8 For Mexican nationals, since the start of the pandemic, the 30-day re-encounter rates are 44 percent for Title 42
expulsions versus 15 percent for Title 8 repatriations, and the 12-month re-encounter rates are 55 percent for Title 42
expulsions versus 26 percent for Title 8 repatriations. OIS analysis of OIS Enforcement Lifecycle based on data
through Deceraber 31, 2022,



iil. Unnecessary Given the Asylum Processing IFR

Comment: Some commenters questioned why this proposed rule is necessary given that
the Asylum Processing IFR was adopted less than one year ago. See Procedures for Credible
Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT Protection
Claims by Asylum Officers, 87 FR 18078 (Mar. 29, 2022) (“Asylum Processing IFR”). In
referencing the Asylum Processing IFR, one commenter noted that this rule is an “abrupt change
in reasoning from less than a year ago,” which, according to the commenter, indicates that the
rule is “political” rather than based on reasoned decision making. Some commenters noted that
in the Asylum Processing [FR, the Departments explained that applying the TCT Bar Final Rule
at the credible fear stage as proposed by the past Administration was inefficient and consumed
considerable resources so there 18 “no basis to suddenly reverse course again.” A commenter
argued that the proposal would depart from conclusions DHS reached within the last year in the
Asylum Processing IFR recommitting agencies to the statutory “significant possibility” standard
for asylum claims. Onc commenter asscrted that while the proposed rule is premised on the idea
that applying a higher “reasonable possibility” standard can weed out non-meritorious asylum
cases, the Departments recently acknowledged in the Asylum Processing IFR that the higher
standard is not effective at screening out such claims. The same commenter expressed concern
that the Government’s “abrupt about-face is not based on new data, but rather on the lack of
evidence that the reasonable possibility standard is not effective in the context in which it is
currently used. Another commenter similarly wrote that the application of the reasonable
possibility standard at the credible fear screening stage represents a “stark reversal” from DHS’s
position in the Asylum Processing IFR that asylum eligibility bars should not be applied at the
initial screening stage and that the “significant possibility” standard should be applied when
screening for all protection claims (i.c., asylum, withholding of removal, and CAT protection).
A commenter stated that the proposed rule introduces conflict with the Asylum Processing IFR

and expressed concern that implementation of the new rule would be difficult for AOs. One



commenter stated that the Departments should make greater use of the recent 2022 asylum merits
interview process, which would provide a solution to the problems the Departments asserted in
the NPRM.

Response: The Departments recognize that under the Asylum Processing IFR issued in
March 2022, certain noncitizens determined to have a credible fear are referred to an AQ, in the
first instance, for further review of the noncitizen’s asylum application. See 87 FR at 18078. For
noncitizens subject to that IFR, following a positive credible fear determination, AOs conduct an
initial asylum merits interview instead of referring the case directly for removal proceedings
pursuant to section 240 of the INA. If USCIS does not grant asylum, the individual is referred to
EOIR for streamlined removal proceedings pursuant to section 240, In issuing the Asylum
Processing IFR, the Departments concluded that protection determinations during the expedited
removal process could be made more efficient. See 87 FR at 18085. The purpose of the Asylum
Processing IFR was to simultaneously increase the promptness, efficiency, and fairness of the
process by which noncitizens who enter the United States without appropriate documentation arc
either removed or, if eligible, granted relief or protection. /d. at 18089. Additionally, the
Asylum Processing IFR enables meritorious cases to be resolved more quickly, reducing the
overall asylum system backlog, and using limited AO and 1J resources more efficiently. /d. at
18090. The entire process is designed to take substantially less time than the average of over
four years it takes to adjudicate asylum claims otherwise. See 88 FR at 11716. This final rule
builds upon this existing system while implementing changes, namely that AOs will apply the
lawful pathways rebuttable presumption during credible fear screenings.

The Departments disagree with commenters” suggestion that the proposed rule was
political and not based on reasoned decisions. Rather, the rule’s primary purpose is to
incentivize migrants, including those intending to seek asylum, to use lawful, safe, and orderly
pathways to enter the United States, or seck asylum or other protection in another country

through which they travel. The rule establishes procedures for AOs and 1Js to follow when



determining whether the rebuttable presumption applies to a noncitizen and, if it does, whether
the noncitizen has established any exceptions to or rebutted the presumption. See 8 CFR
208.33(b). In addition, for noncitizens found to be ineligible for asylum under 8 CFR 208.33,
the rule establishes procedures for AOs to further consider a noncitizen’s eligibility for statutory
withholding of removal or protection under the regulations implementing the CAT. See 8 CFR
208.33(c)(2). Individuals subject to the lawful pathways condition will still be placed into
removal proceedings under section 240 if they meet the “reasonable possibility” of persecution
or torture standard. Onec of the goals of the Asylum Processing IFR is to streamline the
expedited removal process, and this rule is complementary to that goal, but is also necessary to
incentivize lawful, safe, and orderly migratory flows. This rule does not foreclose processing
noncitizens through the process cstablished by the Asylum Processing IFR.

The Departments acknowledge that the approach in this rule is different in certain
respects from that articulated in the Asylum Processing IFR issued in March 2022. However, the
Departments belicve the current and impending situation on the ground along the SWB warrants
departing in some respects from the approach generally applied in credible fear screenings. See
88 FR at 11742. The Asylum Processing IFR was designed for non-exigent circumstances.
However, as noted in the NPRM, encounters of non-Mexican nationals at the SWB between
POEs have reached a 10-year high of 1.5 million in FY 20227 driven by smuggling networks
that enable and exploit this unprecedented movement of people. This heightened migratory flow
has overburdened the current asylum system, resulting in a growing backlog of cases awaiting
review by AOs and 1Js. See 88 FR at 11705. The exigent circumstances giving risc to this rule
arose after the Asylum Processing IFR was issued and require departing from the general
approach in the Asylum Processing IFR in specific ways—i.e., applying the condition on
cligibility during credible fear screenings, applying the “reasonable possibility” standards to

individuals who cannot show a “significant possibility” of eligibility for asylum based on the

7 OIS analysis of OIS Persist Dataset based on data through March 31, 2023.



presumption established in the rule, requiring an affirmative request for 1J review of a negative
credible fear determination, and limiting requests for reconsideration after 1J review and instead
providing for reconsideration based only on USCIS’s discretion.

The Departments believe that the condition on eligibility and this rule’s departures from
the Asylum Processing IFR are reasonable and neccssary for the reasons discussed in the NPRM.
See 88 FR at 11744-47. The rule will help achieve many of the goals outlined in the Asylum
Processing IFR, including improving efficiency; streamlining the adjudication of asylum,
statutory withholding of removal, and CAT protection claims; and reducing the strain on the
immigration courts by screening out and removing those with non-meritorious claims more
quickly. See 87 FR 18078.

The Dcpartments notc that the rule docs not apply a higher “reasonablc possibility”
standard to asylum claims; rather, the rule applies the statutory “significant possibility” standard
to asylum claims, as explained elsewhere in this preamble. The rule only applies the “reasonable
possibility” standard to statutory withholding and CAT claims, and only if a noncitizen is subject
to and has not established an exception to or rebutted the presumption at the credible fear
screening. Additionally, the Asylum Processing 1FR did not conclude that the higher standard
was “not effective” at screening out non-meritorious statutory withholding and CAT claims, but
rather made a policy determination that the higher standard was inefficient given the
circumstances of that particular rule. See 87 FR at 18092. The Departments reached a different
policy conclusion after the Asylum Processing IFR was issued and belicve that this rule is
necessary to address the current and exigent circumstances described throughout the NPRM. See
88 FR at 11744-47.

The Departments appreciate commenters’ support for the asylum merits interview
process, but the Departments reiterate the discussion from the NPRM that the asylum merits
interview process should not be used for noncitizens subject to the presumption. See 88 FR at

11725-26. This is becausec each such proceeding, in which the noncitizen would only be eligible



for forms of protection that the AO cannot grant (withholding of removal or CAT protection),
would have to ultimately be adjudicated by an 1J. Further, the Departments note that the
processes relating to management of those who have already established a credible fear are
different from the processes for migrants seeking entry into the United States who are making an
initial claim of fear.

iv. Unnecessary Given Parole Processes

Comment: Some commenters objected that although the Departments stated that they
anticipate a surge in CHNV individuals claiming fecar at the SWB after the termination of the
Title 42 public health Order, the proposed rule also claims that the parole processes for these
populations are working to limit irregular migration from these countries.

Response: In an cffort to address the significant incrcasc in CHNV migrants at the SWB,
the United States has taken significant steps to expand safe and orderly processes for migrants
from these countries to lawfully come to the United States. Specifically, these processes provide
a lawful and strcamlined way for cligiblc CHNV nationals and their family members to apply to
come to the United States without having to make the dangerous journey to the SWB.%0
Individuals can request an advance authorization to travel to the United States to be considered
on a casec-by-case basis for a grant of temporary parole by CBP. Noting the success of the
CHNYV parole processes coupled with enforcement measures in limiting irregular migration of
CHNV nationals, the Departments also recognize that there are a number of factors that could
prevent the same level of success after the lifting of the Title 42 public health Order absent
additional policy changes. See 88 FR at 11706. These factors include the presence of large
CHNYV populations already in Mexico and elsewhere in the hemisphere as a result of past
migratory flows and the already large number of migrants from these countries in the proximity

of thec SWB after they were expelled to Mexico under the Title 42 public health Order. See id.

8 See DHS, Press Release, DHS Continues to Prepare for End of Title 42; Announces New Border Enforcement
Measures and Additional Safe and Orderly Processes (Jan. 5, 2023), htips.//www.dhs.gov/news/2023/01/05/dhs-
continues-prepare-end-litle-42-announces-new-border-enforcement-measures-and.



In addition, as the Departments noted in the NPRM, the incentive structure created by the CHNV
parole processes relics on the availability of an immediate consequence, such as the application
of expedited removal under this rule, for those who do not have a valid protection claim or
lawful basis to stay in the United States. See 88 FR at 11731. The parole processes thus work
with this rule in a complementary manner to address the expected surge in migration after the
Title 42 public health Order is lifted.

v. Unnecessary Given Lack of Access to Asylum

Comment: Some commenters stated that the rule would not succeed at mecting its goal of
deterring irregular immigration since migrants are already aware, even without the rule, that
there is a low chance of actually receiving asylum in the United States.

Response: The Departments reiterate that the rule’s primary goal is to incentivize
migrants, including those intending to seek asylum, to use lawful, safe, and orderly pathways to
enter the United States, or seek asylum or other protection in another country through which they
travel. The rule is intended to reduce the level of irrcgular migration to the United States without
discouraging migrants with valid claims from applying for asylum or other protection. Even
assuming migrants are aware of the relative likelihood of success of their asylum claims, the
Departments do not believe the low ultimate approval rate for asylum and other forms of
protection, which has long been the status quo, has served as a strong disincentive against
making protection claims given the comparatively high chance of receiving a positive credible
fear determination (83 percent for FYs 201419, see 88 FR at 11716) after which migrants are
able to wait in the United States to present their claims, the multi-year backlog of immigration
court cases,®! and the fact that many migrants who are denied asylum are not ultimately
removed, see id. Additionally, many noncitizens who are encountered at the border and released

pending their immigration proceedings will spend years in the United States, regardless of the

8 See TRAC, Immigration Court Asylum Backlog through February 2023,
https.//trac.syr.edu/phptools/immigration/asylumbl/ (last visited Mar. 14, 2023) (average 1,535 days from I-589
filing to merits hearing).



outcome of their cases. See id. Indeed, most noncitizens who receive a positive credible fear
determination will be able to live and work in the United States for the duration of their removal
proceedings—which, on average, take almost 4 years.®?> This reality provides a powerful
incentive for noncitizens to make protection claims. Therefore, a low approval rate for asylum
applications does not necessarily offer much disincentive against making protection claims.

vi. Ineffective Without Changes to Withholding of Removal or CAT Adjudications

Comment: Some commenters stated that if the process for applying for statutory
withholding of removal or CAT protection stays the same, the rule would not be an effective
deterrent for people who do not have a meritorious claim for asylum who are seeking to delay
their removal from the United States. One commenter suggested that because those subject to
the rule can scck protection through statutory withholding of removal and CAT, even with this
rule in place, they will likely continue to arrive without using a lawful pathway. The commenter
further stated that people fleeing unlivable conditions at home, the overwhelmingly majority of
whom have no recal knowledge of U.S. immigration law, arc unlikcly to carcfully disscct the
rule’s subtle changes to eligibility standards. And as long as migrants know there is the
possibility of protection in the United States—no matter whether through asylum or another form
of relief—they will likely continue to make the dangerous trek to the border, where they will
then cross.

Response: The Departments note that the rule would implement changes to the existing
credible fear screening process. Specifically, if noncitizens cannot make a sufficient showing
that the lawful pathways condition on cligibility for asylum is inapplicable or that they are
subject to an exception or rebuttal ground, then the AO will screen the noncitizen for statutory
withholding of removal and protection under the CAT using the higher “reasonable possibility”
standard. See 8 CFR 208.33(b)(2)(1). This “rcasonable possibility” standard is a change from

the practice currently applied for statutory withholding of removal and CAT protection in the

82 OIS analysis of DOJ EOIR data based on data through March 31, 2023.



credible fear process. As explained in the NPRM, the Departments have long applied—and
continue to apply—the higher “reasonable possibility” of persecution or torture standard in
reasonable-fear screenings because this standard better predicts the likelihood of succeeding on
the ultimate statutory withholding of removal or CAT protection application than does the
“significant possibility” of establishing cligibility for the underlying protection standard, given
the higher burden of proof for statutory withholding of removal and CAT protection. See 88 FR
at 11746-47. The Departments also assess that applying the “reasonable possibility” of
persecution or torture standard where the lawful pathways condition renders the noncitizen
ineligible for asylum will result in fewer individuals with non-meritorious claims being placed
into removal proceedings under section 240 of the INA, and more such individuals being quickly
removed. The Departments belicve that using the “reasonable possibility” standard to screen for
statutory withholding and CAT protection in this context, and quickly removing individuals who
do not have a legal basis to remain in the United States, may serve as a disincentive for migrants
who would otherwise make the perilous journey to the United States without first attempting to
use a lawful pathway or secking protection in a country through which they travel.
vil. Ineffective Because Exceptions Will Swallow the Rule

Comment: Some commenters raised concerns that the rebuttable presumption of
ineligibility could be too easily overcome or perceived as easy to overcome, due to the number
of exceptions and means of rebuttal. One commenter referred to the proposed rule as “a facially
stricter threshold” than under current practice and said that the rebuttable presumption was *“a
tougher standard in name only.” Another commenter opined that the proposed rule would be
largely ineffective and urged the Departments to eliminate exceptions to the presumption against
asylum eligibility, which they said are overbroad, easy to exploit, and threaten to swallow the
rule. Similarly, other commenters stated that there should be no exceptions to the condition on
asylum. Commenters stated that migrants would quickly learn the various exceptions to the

presumption and how to fraudulently claim them to obtain asylum. One commenter alleged,



without evidence, that various NGOs and legal organizations coach people on which “magic
words” they must utter to gain entry into the United States. One commenter stated that
noncitizens may falsely claim to be Mexican nationals to circumvent the rule.

One commenter proposed that the rule’s exceptions be limited to (1) those who received a
final judgment denying them protection in at least one country through which they transited; (2)
victims of a severe form of trafficking; (3) those who have transited only through countries that
are not parties to the Refugee Convention, the Refugee Protocol, or CAT; and (4) UCs. Another
commenter proposed that the Departments should eliminate the CBP One app exception and
should apply the presumption to UCs. One commenter stated that the rule should require, not
encourage, migrants to use lawful, safe, and orderly pathways.

Response: The Departments acknowledge these concerns but belicve it is necessary to
maintain the exceptions to and means of rebutting the presumption of ineligibility for asylum to
prevent undue hardship. The Departments have limited the means of rebutting the presumption
to “exceptionally compelling circumstances,” where it would be unrcasonable to require use of
the DHS appointment scheduling system or pursuit of another lawful pathway. The rule lists
three examples of exceptionally compelling circumstances that would be considered at both the
credible fear and merits stages: acute medical emergencies, imminent and extreme threats to life
or safety, and victims of severe forms of human trafficking. See 8 CFR 208.33(a)(3)(1),
1208.33(a)(3)(1). AOs and 1Js will assess the noncitizen’s testimony, along with any other
evidence in the record, to determine whether the noncitizen meets an exception to or rebuts the
presumption against asylum eligibility. INA 208(b)(1)(B), 8 U.S.C. 1158(b)(1)(B); INA
240(c)(4)(B), 8 U.S.C. 1229a(c)(4)(B); 8 CFR 208.30.

The Departments do not believe that the rule creates significant incentive for migrants to
falscly posc as Mexican nationals. Even if successful, this would only be a plausible stratcgy for
migrants who are hoping to voluntarily return to Mexico instead of being placed in expedited

removal. Once in expedited removal, any incentive to pose as a Mexican national dissipates



quickly. It will likely be difficult for the noncitizen to establish a credible fear of persecution or
torture in Mexico, a country with which they are less familiar than their actual country of
nationality. The noncitizen will not be able to seck any assistance from their consulate without
disclosing their true country of nationality. And it will become very difficult for the noncitizen
to qualify for asylum or other protection before an 1J, where they will need to prove identity.®
Noncitizens who falsify their nationality could face serious consequences, as any such false
pretenses would be likely to have an adverse effect on their credibility and could result in a
permanent bar from all future immigration benefits.
3. Concerns Related to Impacts on Asylum Seckers or Conflicts with Humanitarian Values
i. Belief that the Rule is Motivated by Unlawful Intent and Inconsistent with U.S. Values
Comment: Some commenters gencrally asscrted that the rule targets certain nationalitics,
groups, or types of claims and that it was motivated by racial animus; that it has discriminatory
effects; and that it was intended to address political issues or to mollify those harboring racial
animus. Commentcrs stated that issuing this rule would advance the agendas of anti-immigration
groups. At least one commenter stated that the proposed rule could fuel existing anti-immigrant
and anti-Latinx sentiments in the United States by sensationalizing immigration. Another
commenter expressed opposition to the proposed rule stating that it would continue to uphold an
“ableist, xenophobic, and white supremacist” notion of accessibility into the United States. One
commenter urged DHS to consider the impact that previous white supremacist and race-based
policies have had on the U.S. immigration system. Furthermore, a commenter opposed the rule

concluding that it continues a “legacy of structural racism” in U.S. immigration policy.

8 See Matter of O-D-, 21 1&N Dec. 1079, 1081 (BIA 1998) (“A concomitant to such claim is the burden of
establishing identity, nationality, and citizenship.”); INA 208(d)(5)(A)(1), 8 U.S.C. 208(d)(5)(A)({) (“[Alsylum
cannot be granted until the identity of the applicant has been checked.”); 8 CFR 1003.47 (1dentity, law enforcement,
or security investigations or examinations relating to applications for immigration relief, protection, or restriction on
removal).

& See INA 208(b)(1)(B)(iii), 8 U.S.C. 1158(b)(1)(B)(iii) (credibility determinations in asylum proceedings); INA
208(d)(6), 8 U.S.C. 1158(d)(6) (frivolous asylum applications): 8 CFR 1003.47(g) (preventing IJs from granting
asylum applications until they can consider complete and current identity, law enforcement, and security
investigations).



Commenters compared the rule to race-based historical immigration laws in the United
States, such as the Chinese Exclusion Act and other past immigration actions, including actions
of the prior Administration. Another commenter compared the rule to nationality-based quotas
instituted by the Immigration Act of 1924 and stated that the rule serves a similar purpose of
excluding “undesirable” migrant populations, while others compared the rule to limits on
migration before, during, and after World War 11, including turning away Jewish refugees
seeking protection on the ship the St. Louis. At least cne commenter stated that asylum seekers
from countries located geographically further away would have a higher burden for no reason
beyond their national origin. Further, commenters stated that differentiating between the “types”
of people admitted to the United States or detained at the border is akin to authoritarian regime
policics that have prohibited entry to “undesirables’ and “other inconvenient group[s].”

Some commenters stated that the proposed rule is inhumane, xenophobic, and against
everything the current Administration is supposed to stand for. Other commenters noted that the
rule would only affect migrants sccking to enter at the SWB, but that migrants crossing the
northern border from Canada are excluded, which the commenter called “inequitable” and
evidence of racism. Some commenters stated that limiting who to help in the time of a “global
crisis” is “shameful” because the United States is one of the richest countries in the world. Some
commenters stated that with all the terrible things happening in the world we should be making it
easier and not harder to seek asylum. An advocacy group expressed further concern that the rule
may instead reinforce a notion that immigrants are unwelcome or otherwise do not belong in the
United States. Another advocacy group expressed disappointment that words like “surge” in the
NPRM could frame asylum seckers as a problem that needs to be mitigated or reduced. Some
commenters stated that the rule was only written in response to political pressure by political
opponents to address the situation at the SWB, thus placing migrants in danger for the sake of a
political agenda. One commenter stated that they expected the United States to “treat migrants

as human beings rather than playing picces that could affect political outcomes.”



Response: The Departments reject these commenters’ claims concerning the
Departments’ basis for promulgating the rule. As explained in the NPRM, 88 FR at 11704, the
Departments are promulgating the rule to address the following considerations. First, the reality
of large numbers of migrants crossing the SWB has placed a substantial burden on the resources
of Federal, State, and local governments. See 88 FR 11715. While the United States
Government has taken extraordinary steps to address this burden, the current level of migratory
movements and the anticipated increase in the numbers of individuals seeking entry into the
United States following the lifting of the Title 42 public health Order, without policy changes,
threaten to exceed the capacity to maintain the safe and humane processing of noncitizens who
cross the SWB without authorization. See id at 11704. Second, this reality allows pernicious
smuggling nctworks to exploit migrants—putting migrants’ lives at risk for the smugglers’
financial gain. Finally, the unprecedented migratory flow of non-Mexican migrants, who are far
more likely to apply for protection,®® has contributed to a growing backlog of cases awaiting
revicw by AOs and 1Js. As a result, those who have a valid claim to asylum may have to wait
years for their claims to be granted, while individuals who will ultimately be found ineligible for
protection may spend years in the United States before being ordered removed. None of these
considerations are racially motivated, inhumane, or xenophobic.

The Departments reiterate that the United States Government has implemented, and will
continue to implement, a number of measures designed to enhance and expand lawful pathways
and processes for noncitizens who may wish to apply for asylum to come to the United States.
DHS has recently created new processes for up to 30,000 CHNV nationals per month to apply

for advance authorization to seek parole into the United States, enabling them to travel by air to

¥ For noncitizens encountered at the SWB in FYs 2014-2019 who were placed in expedited removal, 6 percent of
Mexican nationals made fear claims that were referred to USCIS for adjudication compared to 57 percent of people
from Northern Central America and 90 percent of all other nationalities. OIS analysis of Enforcement Lifecycle
data as of December 31, 2022,



the United States.® DHS and its interagency partners have also increased H-2B nonimmigrant
visa availability and refugee processing for countries within the Western Hemisphere. See 88 FR
at 11718. Noncitizens who are not eligible for these pathways can schedule an appointment to
present at a southwest land border POE through the CBP One app and be exempted from the
rule. Finally, the rule does not apply to migrants crossing into the United States from Canada
because, as discussed in more detail below, the STCA between the United States and Canada,
along with the Additional Protocol of 2022, announced March 24, 2023, already enable sufficient
management of migration from Canada.*” The Additional Protocol expands the STCA to apply
to migrants who claim asylum or other protection after crossing the U.S.-Canada border between
POEs, thus providing another disincentive for irregular migration.*®

Comment: Other commenters stated that there is a disconnect between President Biden’s
remarks in Poland in February 2023 regarding accepting and welcoming refugees and this rule.
Some commenters stated that the proposed rule is not in line with the American value of
welcoming refugees and asylum scckers. Many commenters referenced the Statue of Liberty and
the American tradition of welcoming the poor and other vulnerable immigrants and quoted
Emma Lazarus’ poem. Commenters stated that the ability to seek asylum is a legally recognized
right and that the proposed rule would effectively deny that right to many asylum seckers, as
well as that the United States should instead live up to its legal responsibilitics and ideals.
Commenters stated that the need to reduce strain at the border is an insufficient reason to support

the reduction in asylum access that would result from the rule.

% See 87 FR 63507 (Oct. 19, 2022); DHS, Implementation of a Parole Process for Haitians, 88 FR 1243 (Jan. 9,
2023); DHS, Implementation of a Parole Process for Nicaraguans, 88 FR 1255 (Jan. 9, 2023); DHS, Implementation
of a Parole Process for Cubans, 88 FR 1266 (Jan. 9, 2023).

87 See DHS, Press Release, United States and Canada Announce Efforts to Expand Lawful Migration Processes and
Reduce Irregular Migration (Mar. 24, 2023), https://www.dhs.gov/inews/2023/03/24/united-states-and-canada-
announce-efforts-expand-lawful-migration-processes-and.

88 See 8 CFR 208.30(e)(6): 8 CFR 1003.42(h); Implementation of the 2022 Additional Protocol to the 2002 U.S.-
Canada Agreement for Cooperation in the Examination of Refugee Status Claims from Nationals of Third
Countries, 88 FR 18227 (Mar. 25, 2023).



Response: The Departments acknowledge that the United States has a long tradition of
accepting and welcoming refugees and note that in the past two years, the United States
Government has taken steps to significantly expand refugee admissions from Latin America and
the Caribbean. However, simply welcoming migrants into the United States without a policy in
place to ensure lawful, safe, and orderly processing of those migrants would exceed DHS’s
already limited resources and facilities—especially given the anticipated increase in the numbers
of migrants who will attempt to enter the United States following the lifting of the Title 42 public
health Order.

The Departments underscore that the rebuttable presumption will not apply to noncitizens
who availed themselves of safe, orderly, and lawful pathways to enter the United States or
sought asylum or other protection in a third country and were denied. The rule lists three per sc
grounds for rebuttal: if a noncitizen demonstrates that, at the time of entry, they or a member of
their family as described in 8 CFR 208.30(c) with whom the noncitizen is traveling faced an
acute medical emergency; faced an imminent and extremc threat to their life or safety; or were a
“victim of a severe form of trafficking in persons™ as defined in 8 CFR 214.11. See 8 CFR
208.33(a)(3), 1208.33(a)(3). The rule also contains a specific exception to the rebuttable
presumption for unaccompanied children. See 8 CFR 208.33(a)(2)(1), 1208.33(a)(2)(i).
Noncitizens who are subject to the lawful pathways condition on eligibility for asylum and who
do not qualify for an exception or rebut the presumption of the condition’s applicability, remain
cligible to apply for CAT protection or for statutory withholding of removal, which implements
U.S. non-refoulement obligations under the 1967 Protocol. See, e.g., Mejia v. Sessions, 866 F.3d
573, 588 (4th Cir. 2017); Cazun v. U.S. Att’y Gen., 856 F.3d 249, 257 n.16 (3d Cir. 2017).

Exceptionally compelling circumstances will also be found if, during section 240 removal
proceedings, the noncitizen is found cligible for statutory withholding of removal or CAT
withholding, they would be granted asylum but for the presumption against asylum, and their

accompanying spouse or child does not independently qualify for asylum or other protection



against removal or the noncitizen has a spouse or child who would be eligible to follow to join
them as described in section 208(b)(3)(A) of the INA, 8 U.S.C. 1158(b)(3)(A), if they were
granted asylum. See 8 CFR 1208.33(c). As discussed in the NPRM, the Departments have
determined that applying the lawful pathways condition on eligibility for asylum is necessary to
ensure the Departments’ continued ability to safely, humancly, and cffectively enforce and
administer U.S. immigration laws and to reduce the role of exploitative and dangerous
smuggling and human trafficking networks.

Comment: Many commenters stated that if the United States cannot be a safe place for
people being persecuted, then it is not living up to constitutional and moral values. A commenter
stated that anyone not of Native American ancestry is here because our relatives came here for a
better life for themsclves and their family. Some commenters stated that America is a nation of
immigrants, while others stated that we should remember our ancestors, as many were
immigrants too, and invoked their family’s migration to the United States as examples. A
commenter statcd that it is inherently evil to ignore, mistreat, or in any way harm desperatc
people fleeing their homes because they would likely suffer or even die if they stay.
Commenters described the rule as inhumane, not in alignment with Christian or Judeo-Christian
morals, and immoral and contrary to American values. A commenter stated that the use of the
term “humane” in connection with the proposed rule was cynical and cruel. Another commenter
stated that the rule would inevitably lead to unnecessary harm and death. One commenter stated
that the rule would cause survivors and victims of crime to distrust systems.

Many commenters cited the harms resulting from the United States’ failure to provide
protection for those fleeing Nazi persecution, which commenters said led to the development of
the modern asylum system. Multiple commenters stated that, as a wealthy country that claims to
be a leader in democracy, the United States has a special obligation to make it casy to seck
asylum here, and that the proposed rule would put barriers in the way of desperate people.

Commenters stated that the Departments should not forget the contributions of immigrants to the



United States” workforce and diversity and should not deny protection to people in need. Some
commenters stated that the asylum seekers who would be denied under the rule would be
contributing members of society that the country needs. One commenter stated the rule conflicts
with the American tradition of “innocent until proven guilty,” another protested “the
presumption of guilt of undocumented immigrants which underlies this proposed rule,” and
others stated that refugees should not be treated as criminals. At least one commenter stated that
the rule would amount to “cruel and unusual punishment” and other commenters described it as
“cruel” or “wrong” and “un-American.” One commenter stated that the rule imposes an arbitrary
punishment on the very individuals whom the asylum laws were intended to protect. At least
one commenter stated that the rule should have a presumption in favor of applicants. Another
commenter said that onc of America’s principles is that “all men are created equal,” noting that it
says “men” and does not refer to U.S. citizens only.

Response: The Departments disagree that this rule is inhumane or contrary to morals and
valucs. For decades, U.S. law has protected vulnerable populations from return to a country
where they would be persecuted or tortured. The Departments note that the rule is designed to
safely, effectively, and humanely process migrants seeking to enter the United States, and to
reduce the influence and role of the lawless and pernicious human smuggling organizations that
put migrants’ lives in peril for profit. See 88 FR at 11713—14. The Departments considered the
dangerous journeys made by migrants who put their lives at risk trying to enter the United States
without authorization. The rule is designed to disempower criminal enterprises that seck to take
advantage of desperate migrants, leading to untold human suffering and far too many tragedies.
See id. The rule pursues this goal by encouraging migrants to seek protection in other countries
in the region and to use lawful pathways and processes to access the U.S. asylum system,
including pathways and processes that do not require them to take a dangerous journcy. In order
to ensure that particularly vulnerable migrants are not unduly affected by the rule, the

Departments have included exceptions and multiple ways that migrants may rebut the



presumption and thereby remain eligible for asylum, as well as access to other protection. A
noncitizen who seeks to apply for asylum can also schedule their arrival at a land border POE
through the CBP One app and be exempted from the rule.

Regarding comments stating that the rule conflicts with “innocent until proven guilty.”
or that the rule attaches a presumption of guilt to migrants, or that the rule amounts to “crucl and
inhumane treatment,” the Departments note that this rule is not intended to ascribe guilt or
innocence or punishment to anyone but rather to encourage the use of lawful, safe, and orderly
pathways to enter the United States. The rule also does not subject anyone to “cruel and
inhumane treatment,” and indeed ensures that individuals who fear torture or persecution can
seek statutory withholding of removal or CAT protection. Similarly, the Departments disagree
with comments recommending a presumption in the rule that favors cligibility for asylum. The
Departments note that asylum eligibility requirements set forth in section 208(b)(1) of the INA
place the burden on the noncitizen. Creating a presumption in the rule to favor eligibility for
asylum would remove that burden from the noncitizen and would not achicve the Departments’
goals of disincentivizing migrants from crossing the SWB without authorization. Finally, as
explained in Section IV.D.1.1i of this preamble, the rule is fully consistent with the Departments’
legal authority and obligations on asylum eligibility pursuant to section 208 of the INA, 8 U.S.C.
1158.

Comment: Commenters described this rule as a “broken promise” to fix the asylum
system and stated that President Biden had criticized the Title 42 public health Order and
indicated that he would pursue policies that reflect the United States” commitment to asylum
seckers and refugees. A commenter urged the Departments to withdraw the rule, reasoning that
it would contravene the Biden Administration’s values by putting vulnerable migrants at greater
risk for violence without shelter or protection. Another commenter expressed concern that the
proposed rule would be antithetical to President Biden’s prior promises to reduce migrants’

reliance on smuggling networks, to reduce overcrowding in migrant detention facilities, and to



provide effective humane processing for migrants seeking protections in the United States.
Other commenters stated that the rule would contravene President Biden’s promise to uphold
U.S. laws humanely and to preserve the dignity of “immigrant families, refugees, and asylum
seekers.” One commenter stated that during the presidential election, President Biden
campaigned to “restore the soul of America” and cutting off asylum seekers is not part of that
promise. Another commenter urged that President Biden be held accountable for the “promises
he made before his election.” A commenter likewise stated that the proposed rule would fail to
uphold the Biden Administration’s commitments to promote regional cooperation and shared
migration management.

Response: Political and economic instability, coupled with the lingering adverse effects
of the COVID-19 global pandemic, have fucled a substantial incrcasc in migration throughout
the world. This global increase is reflected in the trends on the SWB, where the United States
has experienced a sharp increase in encounters of non-Mexican nationals over the past two years,
and particularly in the final months of 2022. See 88 FR at 11708. DHS was encountering an
average of approximately 8,800 noncitizens per day during the first ten days of December
2022—a new record—and expects that encounter numbers could increase to 11,000 per day
following the termination of the Title 42 public health Order.® The rule is a response to the even
more urgent situation that the Departments could face after the lifting of the Title 42 public
health Order. The Departments believe that these circumstances warrant this policy, which will
encourage those migrants who wish to seek asylum to avail themselves of lawful, safe, and
orderly pathways into the United States.

Consistent with the principle of establishing a fair, orderly, and humane asylum system,
the United States Government has implemented a multi-pronged approach to managing

migration throughout North and Central America. The United States Government is working

¥ See DIIS Post-Title 42 Planning Model generated April 18, 2023; see also OIS analysis of CBP UIP data
downloaded January 13, 2023,



closely with international organizations and the governments in the region to establish a
comprehensive strategy for addressing the causes of migration in the region; build, strengthen,
and expand Central and North American countries’ asylum systems and resettlement capacity;
and increase opportunities for vulnerable populations to apply for protection closer to home. See
E.O. 14010, Creating a Comprehensive Regional Framework to Address the Causes of
Migration, To Manage Migration Throughout North and Central America, and To Provide Safe
and Orderly Processing of Asylum Seekers at the United States Border, 86 FR 8267, 8270 (Feb.
2,2021). These commitments were further enshrined and expanded beyond Central and North
America in the June 2022 L.A. Declaration endorsed by the United States and 19 nations in the
Western Hemisphere.”® Indeed, the L.A. Declaration specifically outlines “the need to promote
the political, cconomic, sccurity, social, and cnvironmental conditions for pecople to lcad
peaceful, productive, and dignified lives in their countries of origin™ and states that “addressing
irregular international migration requires a regional approach.”! At the same time, the United
States is expanding cfforts to protect refugees by increasing refugec admissions and expanding
refugee processing within the Western Hemisphere. In fact, on April 27, 2023, DHS announced
that it would commit to welcoming thousands of additional refugees each month from the
Western Hemisphere—with the goal of doubling the number of refugees the United States
committed to welcome as part of the L.A. Declaration.”? Therefore, the United States is
enhancing lawful pathways for migration to this country while improving efficiencies within the
U.S. asylum system.

Comment: Commenters stated that the United States should welcome and not punish
asylum seekers because the United States is responsible for creating the conditions and other

problems that have caused many of the migrants seeking asylum to leave their countries, such as

# The White House, Los Angeles Declaration on Migration and Protection (June 10, 2022),
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and-protection/.
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through American military, intelligence, political, or economic actions. Commenters also stated
that the United States should not limit access to asylum for migrants coming from countries
where the United States Government supported a regime change that created the circumstances
that the migrants are fleeing. For example, one commenter referenced the United States’ support
in prior conflicts in Guatemala and El Salvador and the current support for the controversial
leadership in El Salvador as reasons the commenter believed the United States was the cause of
migration. One commenter stated that the United States has played a role in creating the political
instability that cause many Central American refugees to flee and seck asylum in the United
States. Other commenters expressed a belief that many migrants are fleeing because of climate
change, to which the United States has greatly contributed, or because of challenging conditions
in some countrics, including Haiti. Another commenter argued that the U.S. war on drugs has
contributed to the circumstances from which migrants are fleeing to seck asylum at the SWB.
Response: The Departments recognize commenters’ concerns that numerous factors may
have contributed to migrants secking asylum. As noted in the preceding comment response,
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