grounds that will necessarily rebut the presumption of asylum ineligibility is that the noncitizen
faced an imminent and extreme threat to life or safety at the time of entry into the United States.
8 CFR 208.33(a)(3)(1)(B), 1208.33(a)(3)(i)(B); 88 FR at 11704, 11707, 11736. In response to
the comment that requiring a noncitizen to seek protection in a transit country would add a
hurdle to obtaining asylum in the United States insofar as that noncitizen may need to address the
firm-resettlement bar, the Departments note that noncitizens subject to the firm-resettlement bar
are not in need of protection in the United States. See Ali, 237 F.3d at 594 (recognizing that
asylum law “was never intended to open the United States to refugees who had found shelter in
another nation and had begun to build new lives” (quoting Rosenberg v. Yee Chien Woo, 402
U.S. 49, 56 (1971)); East Bay I, 994 F.3d at 977 (recognizing “the ‘core regulatory purpose of
asylum,” which is ‘to protect [rcfugees] with nowhere elsc to turn,” because ‘by definition® an
applicant barred by a safe-place provision has somewhere else to turn” (quoting Matter of B-R-,
26 1&N Dec. 119, 122 (BIA 2013), overruled on other grounds by Zepeda-Lopez v. Garland, 38
F.4th 315, 326 (2d Cir. 2022)); Constitution of the International Refugee Organization, ch. V,
sec. (D)(c), Dec. 15, 1946, 18 UN.T.S. 20 (determining that a refugee or displaced person “will
cease to be the concern of the Organization . . . when they have . . . become otherwise firmly
established”). Likewise, the rule does not deny asylum to a noncitizen who obtained asylum in a
third country (and therefore presumably has a cognizable claim to refugee status) but thereafter
comes to the United States and seeks asylum. That person may seek to enter through a lawful
pathway and file an asylum application like any other migrant, at which point they would likely
need to address the firm-resettlement bar. Should they enter the United States from Mexico at
the southwest land border or adjacent coastal borders without authorization or at a POE without
an appointment and not otherwise be covered by an exception, they, like any other noncitizen in
that situation, will be able to address the rebuttable presumption.

Finally, the Departments disagree that the rule ignores congressional intent underlying

the firm-resettlement bar. As explained above, this rule has the policy objective of encouraging



the use of safe, orderly, and lawful pathways by noncitizens, including those seeking asylum, to
enter the United States to present their claims, 88 FR at 11704, 11707, and is distinct from the
firm-resettlement bar, which is grounded in the policy objective of protecting against forum
shopping by migrants who have already found a safe refuge, EFast Bay I, 994 F.3d at 977,
Bonilla, 539 F.3d at 80; Ali, 237 F.3d at 595.

Comment: Commenters stated that the proposed rule would be inconsistent with or would
circumvent the safe-third-country bar to applying for asylum because the safe-third-country bar
was intended to ensure that any third country was safc and had a fair procedure for asylum or
temporary protection before requiring that a noncitizen avail themselves of protection in that
country. Commenters asserted that the proposed rule essentially or implicitly declares Mexico,
Guatcmala, or other transit countrics to be safc third countrics without obtaining the rcquisite
bilateral or multilateral agreements. Commenters also claimed that this proposed rule, which
would apply regardless of whether the United States has an agreement with the transit country,
would not adequately consider or require an individualized dctcrmination as to whether a third
country is “safe” for asylum seekers or has an adequate system for granting protection against
persecution and torture. Instead, commenters explained that this proposed rule relies on a third
country being a party to specified international accords, which commenters stated are not
sufficient to ensure the noncitizen’s safety and, therefore, would result in refugees being returned
to the countries where they will be persecuted—in conflict with the non-refoulement principles
of the Refugee Act. One commenter specified that the asylum structures in Mexico, El Salvador,
Honduras, and Guatemala do not meet the international standard for refugee protection and thus
cannot constitute a safe third country.

Response: As a threshold matter, the Departments distinguish the categorical safe-third-
country bar found in scction 208(a)(2)(A) of the INA, 8 U.S.C. 1158(a)(2)(A), from this rule
because this rule, unlike the safe-third-country bar, is neither a categorical bar on the ability to

apply for asylum nor docs it hinge exclusively on the availability of protection in a third country.



88 FR at 11723, 11736. While the Departments believe that protection is available for many
noncitizens in third countries through which they transit before arriving in the United States from
Mexico at the southwest land borders or adjacent coastal borders, the Departments have carefully
refrained from making asylum eligibility in the United States turn exclusively on whether the
noncitizen could have sought protection in any third country. Nor does this rule act as or
constitute a third-country agreement for purposes of section 208(a)(2)(A) of the INA, 8 U.S.C.
1158(a)(2)(A). 88 FR at 11732. Critically, the purpose behind this rule is to encourage
noncitizens to take advantage of existing and expanded safe, orderly, and lawful pathways for
noncitizens to enter the United States to present asylum claims. 88 FR at 11704, 11719. And the
rule does not, contrary to commenters’ suggestions, require a noncitizen to return to or go to a
third country without cvaluating the safcty of that country simply because of their method of
entering the United States. Cf. East Bay I, 994 F.3d at 977. Rather, the rule is more limited.

The rule provides that noncitizens who have traveled through a third country and enter the
United States through a provided lawful pathway may seck asylum through an orderly and
directed process. 88 FR at 11707, 11723; see 8 CFR 208.33(a)(2)(i1), 1208.33(a)(2)(ii).
Nongcitizens who travel through a third country that is a party to the Refugee Convention or
Protocol and do not enter the United States through a provided lawful pathway, and who do not
first seek (and are denied) protection in that third country, may still present a claim for relief and
protection based on fear of persecution—but, in order to be eligible for asylum, they must first
establish an exception to or rebut a presumption of ineligibility for asylum. 88 FR at 11707,
11723; see 8 CFR 208.33(a)(3), 1208.33(a)(3). And even if the noncitizen is subject to the
presumption of ineligibility for asylum, the noncitizen may still seek and be eligible for statutory
withholding of removal or CAT protection. 88 FR at 11737; see 8 CFR 208.33(b)(2)(i) and (ii),
1208.33(b)(2)(1) and (ii). Simply put, the rule imposes a condition on asylum (and only asylum)

eligibility relating to whether the noncitizen availed themselves of a lawful pathway, but the rule



does not direct an inquiry as to whether the noncitizen can or should return to a third country. 88
FR at 11737-38.
iii. Expedited Removal

Comment: Some commenters stated that the proposed rule creates a higher standard of
proof (preponderance of the evidence) for rebutting the presumption against asylum, as
compared to the “significant possibility” standard for establishing a credible fear. Commenters
expressed a belief that the rule requires noncitizens “to actually establish, at their credible fear
interview, that they are eligible for asylum™ (emphasis in original), not simply that they have a
significant possibility of demonstrating eligibility. These commenters expressed concern that the
rule could be read to require AOs to make a finding that a noncitizen is ineligible for asylum
without assessing the presumption under the “significant possibility” standard. These
commenters further argued that the touchstone of the “significant possibility” standard was
whether a noncitizen “could show, after a full hearing with factual development,” that the
presumption docs not apply.

Response: The “significant possibility” standard is required by statute, and the rule does
not impose a different standard during the credible fear process.!”> The INA mandates that,
when determining whether a noncitizen has a “credible fear,” the AO must determine whether
there is a “significant possibility . . . that the alien could establish eligibility for asylum.” INA

235(b)(1)(B)(v), 8 U.S.C. 1225(b)(1)(B)(v). When it comes to the rebuttable presumption, the

195 Previous limitations on asylum cligibility have used similar regulatory language that does not explicitly include
the phrase “significant possibility” while also stating in the rules’ preambles that the “significant possibility”
standard applied to those limitations. See, e.g., Security Bars and Processing, 85 FR 84160, 84175 (Dec. 23, 2020)
(**Security Bars Rule”) (explaining that “[t]he rule does not, and could not, alter the standard for demonstrating a
credible fear of persecution, which is set by statute™): Asylum Eligibility and Procedural Modifications, 84 FR
33829, 33837 (July 16, 2019) (“TCT Bar IFR™) (providing that “[t]hc asylum officer will ask threshold questions to
elicit whether an alien is ineligible for a grant of asylum pursuant to the third-country-transit bar. If there is a
significant possibility that the alien is not subject to the eligibility bar (and the alien otherwise demonstrates that
there is a significant possibility that he or she can establish cligibility for asylum), then the alien will have
established a credible fear.”); Aliens Subject to a Bar on Entry Under Certain Presidential Proclamations:
Procedures for Protection Claims, 83 FR 55934, 55943 (Nov. 9, 2018) (“Proclamation Bar”) (providing that “[t]he
asylum officer will ask threshold questions to elicit whether an alien is ineligible for a grant of asylum pursuant to a
proclamation entry bar. If there is a significant possibility that the alien is not subject to the eligibility bar (and the
alien otherwise demonstrates sufficient facts pertaining to asylum eligibility), then the alien will have established a
credible fear.”).



AO will determine whether there is a significant possibility that the noncitizen would be able to
show at a full hearing by a preponderance of the evidence that the presumption does not apply or
that they meet an exception to or can rebut the presumption. 8 CFR 208.33(a)(2), (3)(i),
1208.33(a)(2), (3)(1). In other words, the “significant possibility” standard is the overall
assessment applied at the credible fear stage, but that standard must be applied in conjunction
with the standard of proof required for the ultimate merits determination. Although the
“significant possibility” standard applies when determining the presumption’s applicability and
whether it has been rebutted, the Departments expect that noncitizens rarely would be found
exempt from or to have rebutted the presumption for credible fear purposes and subsequently be
found not to be exempt from or to have rebutted the presumption at the merits stage. The
“significant possibility” standard asks a predictive question: whether there is a “significant
possibility” that the noncitizen “could establish” asylum eligibility at a merits hearing. INA
235(b}(1)(B)(v), 8 U.S.C. 1225(b)(1 (B}v). And given the nature of the inquiry under this rule’s
presumption, the Departments expect that AOs or IJs will almost always be able to determine
based on the evidence before them at the credible fear stage whether a noncitizen would be
unable to establish asylum eligibility at the merits stage.

First, the evidence necessary to determine whether a person is excepted from or can rebut
the presumption should generally be available to the AO at the time of the credible fear
interview, whether from the noncitizen or otherwise. Unlike some of the more complex factual
inquiries required for other elements of asylum cligibility, such as nexus or particular social
group, which often require evidence about country conditions or other evidence, and often regard
events that did not happen recently, AOs will—except in exceptional circumstances—be able to
assess eligibility for such exceptions or rebuttal circumstances at the credible fear interview
through consideration of the noncitizen’s credible testimony and available evidence, including
government records relating to their circumstances at the time of their entry into the United

States.



For instance, a noncitizen should not generally need testimony from a witness in their
home country or evidence of country conditions to show that they faced an acute medical
emergency at the time of entry or that it was not possible to access or use the CBP One app due
to language barrier, illiteracy, significant technical failure, or other ongoing and serious obstacle.
See 8 CFR 208.33(a)(2)(i1)(B), (3)(1)(A), 1208.33(a)2)(ii}B), (3)(i1)(A). In some cases, the
absence of documentation and DHS records—such as a record that a noncitizen was provided
appropriate authorization to travel to the United States to seek parole—may make it unlikely that
the noncitizen could make the requisite showing at a full merits hearing. In other situations, the
noncitizen’s credible testimony may be sufficient to prove the noncitizen’s claims, although AOs
also may consider any evidence noncitizens have with them at the time they entered the United
States from Mexico at the southwest land border or adjacent coastal borders, and evidence
regarding the State in which they were encountered at or near the border. Thus, AOs should
have all the necessary evidence before them during the credible fear interview to determine
whether a noncitizen will be exempt from or able to rebut the presumption, and additional
evidence is not likely to change whether an exception to or rebuttal of the presumption applies.

Second, as with factual determinations, the legal analysis for determining whether a
person is exempt from or can rebut the presumption is straightforward because most of the
enumerated grounds for those determinations are narrow and clearly defined. There is little gray
area in determining whether a noncitizen transited through a third country, and the rule provides
clear examples of the types of threats that constitute an imminent and extreme threat to life or
safety—that is, an imminent threat of rape, kidnapping, torture, or murder. See 8 CFR
208.33(a)(1)(1ii), (3)(1}(B), 1208.33(a)(1)(iii), (3)(1)}B). As a result, the question of whether a
noncitizen has a *“significant possibility” of meecting these standards should not require much
legal analysis after the AO has considered the evidence before them. That again differs from
other questions that may arise during a credible fear inquiry—such as whether the noncitizen is a

member of a cognizable particular social group—which can be quite complex; AOs or 1Js may



reasonably defer such difficult questions by finding credible fear. See 8 CFR 208.30(e)}(4) (“In
determining whether the alien has a credible fear of persecution . . . or a credible fear of torture,
the asylum officer shall consider whether the alien’s case presents novel or unique issues that
merit a positive credible fear finding . . . in order to receive further consideration of the
application for asylum and withholding of removal.””). Hence, in this unique context, applying
the “significant possibility” standard will almost always lead to a similar conclusion as applying
the ultimate eligibility standard.

However, the Departments acknowledge that in some rare cases the outcome from
applying the “significant possibility” standard may differ from application of the ultimate merits
standard, such that a noncitizen who is found to have met the “significant possibility” standard
may ultimately be found aftcr a merits hearing to be subject to the presumption of ineligibility. It
is the Departments’ expectation that such cases will be rare, and that applying the “significant
possibility” standard will not differ meaningfully from application of the ultimate merits standard
in this context.

Comment: Commenters stated that Congress intended to set a low screening standard for
the credible fear process and alleged that the proposed rule raised the screening standard for
statutory withholding of removal and CAT protection during this process without providing a
Justification for doing so. Commenters argued that Congress intended the plain language of the
statute, which uses a “significant possibility” standard for asylum, to also apply to related fear
claims, such as statutory withholding of removal and CAT protection.

Response: As a preliminary matter, this rule does not change the screening standard for
asylum claims. Instead, it imposes an additional condition on asylum eligibility: a rebuttable
presumption of asylum ineligibility for certain noncitizens who neither avail themselves of a
lawful, safe, and orderly pathway to the United States nor seck asylum or other protection in a
country through which they travel. 88 FR at 11750; INA 235(b)}(1)(B)(v), 8 U.S.C.

1225(b)(1)(B)(v). AOs will continue to apply the statutory “significant possibility” standard to



determine credible fear. /d. In considering whether a noncitizen can establish a significant
possibility of eligibility for asylum, the AO will be required to consider whether the noncitizen
has shown a significant possibility that they could establish that the presumption does not apply
or that they meet an exception to or can rebut the presumption. 88 FR at 11750. Only after
determining that a noncitizen could not demonstrate a “significant possibility” of eligibility for
asylum would the AO apply the long-established “reasonable possibility” standard to assess
whether further proceedings on a possible statutory withholding or CAT protection claim are
warranted. Id. at 11746, 11750.

In contrast to the establishment of a statutory “significant possibility” standard to screen
for asylum, Congress did not specify a statutory standard for screening statutory withholding of
removal or CAT protection claims in expedited removal proceedings. See INA 235(b)(1)(B)(v),
8 U.S.C. 1225(b)(1)(B)(v) (referencing only “asylum™). Since 1999, AOs have applied the
“reasonable possibility” standard to statutory withholding of removal and CAT protection claims
in strcamlined proceedings for reinstatement and administrative removal where noncitizens arc
statutorily ineligible for asylum. See 8 CFR 208.31, 1208.31 (2020)'% (implementing the
reasonable fear process for noncitizens subject to administrative removal orders); 8 CFR
241.8(¢) (implementing the reasonable fear process for noncitizens subject to reinstatement of a
prior order of removal). While the “reasonable possibility” standard is lower than the “clear
probability” standard required to demonstrate eligibility for statutory withholding or CAT
protection, it is a more demanding standard than the “significant possibility” standard used in
credible fear proceedings to screen for asylum. Regulations Concerning the Convention Against
Torture, 64 FR 8474, 8485 (Feb. 19, 1999). At the time the CAT regulations were implemented,

the goal of the reasonable fear process was to ensure that the United States complied with its

196 These provisions were amended by the Global Asylum Rule, which was preliminarily enjoined and its
effectiveness stayed before it became effective. See Pangea II, 512 F. Supp. 3d at 969-70. This order remains in
effect, and thus the 2020 version of these provisions—the version immediately preceding the enjoined amendments
is currently effective.



non-refoulement obligations under the CAT “without unduly disrupting the streamlined removal
processes applicable.” fd. at 8479. The justification for using the reasonable possibility standard
was also explained at the time the reasonable fear proceedings were created: “[blecause the
standard for showing entitlement to these forms of protection (a probability of persecution or
torture) is significantly higher than the standard for asylum (a well-founded fear of persecution),
the screening standard adopted for initial consideration of withholding and deferral requests in
these contexts is also higher.” /d. at 8485.

For the purpose of this rule, the Departments have judged that, in those cases where an
applicant cannot establish a significant possibility of eligibility for asylum due to the lawful
pathways condition, the use of the “reasonable possibility” standard to assess statutory
withholding of removal and CAT claims better reflects the goals of the rule as a whole. As
explained in the NPRM, while this is a different judgment than what was made by the Asylum
Processing IFR, the application of the heightened standard is in line with the goal of identifying
non-meritorious claims at the screening stage, allowing the heavily burdened immigration courts
to focus on those claims most likely to warrant protection. 88 FR at 11742. The Departments
believe that applying the “reasonable possibility” standard, which is tailored to statutory
withholding of removal and CAT claims, “better predicts the likelihood of succeeding” on an
application for statutory withholding of removal or CAT protection because it appropriately
accounts for the higher burden of proof. 88 FR at 11746-47. The use of the standard specific to
statutory withholding and CAT claims, since its inception, has allowed the United States to meet
its obligations under international law while simultancously balancing the need to expeditiously
identify non-meritorious claims. Moreover, as stated in the NPRM, the Departments seek to
protect those who have viable claims while also considering the “downstream effects” on
immigration courts. 88 FR at 11746. The application of standards tailored to the type of relicf
for which the noncitizen is eligible is designed to accomplish that goal.

2. TCT Bar and Proclamation Bar Litigation



Comment: Several commenters argued that the proposed rule is no different than the TCT
Bar Final Rule and the Proclamation Bar IFR. Many commenters submitted only a general
reference to precedent issued in litigation regarding the Proclamation Bar IFR and the TCT Bar
rules, without any discussion or consideration of the distinctions provided in the proposed rule.
Some asserted that the proposed rule conflicts with or violates the injunctions issued regarding
those rules, or that the existing injunction should apply to the proposed rule. Commenters also
asserted that the proposed rule is similar to the TCT Bar rules and Proclamation Bar IFR and will
causc confusion. An organization expressed concern that members of a certified class for
purposes of injunctive relief, see Al Otro Lado, Inc. v. McAleenan, No. 17-CV-02366-BAS-KSC,
2022 WL 3142610 (S.D. Cal. Aug. 5, 2022), would be subject to the rebuttable presumption.
The commenter stated that application of the rebuttable presumption to such class members
would likely violate the injunction in that case because that injunction requires that the
Departments apply “pre-Asylum Ban practices for processing the asylum applications™ of class
members. See id.

Response: The Departments reiterate that this rule is materially different from the TCT
Bar IFR and Final Rule and Proclamation Bar IFR. 88 FR at 11738-39; see also Section
IV.B.2.ii of this preamble. And contrary to commenter concerns, there is no risk of confusion
because neither the TCT Bar nor the Proclamation Bar is in effect. Capital Area Immigrants’
Rights Coal. v. Trump, 471 F. Supp. 3d 25 (D.D.C. 2020) (vacating the TCT Bar IFR); East Bay
Sanctuary Covenant v. Barr, 964 F.3d 832 (9th Cir. 2020) (enjoining the TCT Bar IFR); E. Bay
Sanctuary Covenant v. Barr (“East Bay IT”), 519 F. Supp. 3d 663, 668 (N.D. Cal. 2021)
(enjoining the TCT Bar Final Rule); East Bay 111, 993 F.3d at 681; see O.A. v. Trump, 404 F.
Supp. 3d 109 (D.D.C. 2019) (recounting the history of the litigation over the Proclamation Bar

IFR and vacating it).""” As discussed later in Sections IV.E.9 and IV.E.10 of this prcamble,

197 The district court in O..4. vacated the Proclamation Bar IFR for similar substantive reasons to those articulated in
East Bay HI. O.A. v. Trump, 404 F. Supp. 3d 109 (D.D.C. 2019). O.4. v. Trump is subject to a pending appeal that



removal of provisions implementing the TCT Bar Final Rule and the Proclamation Bar IFR is
warranted. But even separate from the removal of provisions implementing those rules, the
Departments respond that the litigation surrounding those rules does not mean that this distinct
rule is invalid, unenforceable, or arbitrary and capricious.

The Departments also disagree with the generalized comparisons between this rule and
the Proclamation Bar IFR and the TCT Bar rules. 88 FR at 11736. As stated in the NPRM, this
rule is substantively distinct from the eligibility bars in those rules. The TCT Bar rules focused
exclusively on the noncitizen’s travel prior to entering the United States, see 85 FR at 8226162,
and the Proclamation Bar IFR imposed a strict eligibility bar for anyone entering outside a POE,
see 83 FR at 55935. In comparison, this rule is not a categorical bar on asylum eligibility, but
instead is a rcbuttable presumption, including several exceptions that arc adjudicated on a casc-
by-case basis, for certain noncitizens who enter the United States without availing themselves of
any of numerous lawful pathways during a temporary period of time. 88 FR at 11707, 11739~
40; 8 CFR 208.33(a)(2) and (3), 1208.33(a)(2) and (3). Notably, and contrary to claims by some
commenters, the rule does not block access to asylum for those who need it most. Cf. East Bay I,
994 F.3d at 980. The rule contains exceptions to and ways to rebut the presumption, including
several ways to avoid the presumption that account for protecting the safety of those fleeing
imminent harm. In addition, the rule is intended to better manage already-strained resources,
thereby protecting against overcrowding in border facilities and helping to ensure that the
processing of migrants seeking protection in the United States is done in an effective, humane,
and cfficient manner. 88 FR at 11704, 11713—16, 11730. In that vein, as discussed in Sections
IV.E.9 and 1V.E.10 of this rule, the TCT Bar IFR and Final Rule and Proclamation Bar IFR

pursued approaches and policies that differ in important respects from this rule. Compare TCT

is presently held in abeyance. O.A4. v. Biden, No. 19-5272 (D.C. Cir. Oct. 11, 2019). Similarly, in 4/ Otro Lado,
Inc. v. Mayorkas, No. 17-cv-2366, 2022 WL 3970755 (S.D. Cal. Aug. 23, 2022), a different district court issued an

injunction relating to application of the TCT Bar rules that the Departments disagree with and have appealed. 4/
Otro Lado, Inc. v. Mayorkas, Nos. 22-55988, 22-56036 (9th Cir. Nov. 7, 2022).



Bar IFR, 84 FR at 33831, and Proclamation Bar IFR, 83 FR at 55935, with 88 FR at 11706-07.
Moreover, this rule is designed to address a specific exigency that did not exist when the TCT
Bar rules and Proclamation Bar IFR were promulgated. 88 FR at 11705-06.

Second, this rule is not in conflict with or precluded by existing injunctions and court
precedent relating to litigation surrounding those rules. See United States v. Cardales-Luna, 632
F.3d 731, 735 (1st Cir. 2011) (recognizing that “a decision dependent upon its underlying facts is
not necessarily controlling precedent as to a subsequent analysis of the same question on
different facts and a different record”) (marks and citation omitted); Overseas Shipholding
Group, Inc. v. Skinner, 767 F. Supp. 287, 296 (D.D.C. 1991) (noting that neither the law of the
case nor stare decisis doctrines applied in “an entirely separate rulemaking process’™); ¢f.
Associated Builders and Contractors, Inc. v. Brock, 862 F.2d 63, 67 (3d Cir. 1988) (considering
the adequacy of notice of proposed rulemaking and concluding that an argument was foreclosed
because a prior panel “applied the law” to facts that had “not changed”). Procedurally, the
injunctions issucd against the TCT Bar rules and Proclamation Bar IFR were limited to the
specific facts and specific rules at issue in those cases and do not bar the issuance of this
materially distinct rule. See F. Bay Sanctuary Covenant v. Barr, 385 F. Supp. 3d 922, 960 (N.D.
Cal. 2019) (enjoining the Departments “from taking any action continuing to implement” the
TCT Bar IFR), affirmed by East Bay I, 994 F.3d at 988; East Bay I1, 519 F. Supp. 3d at 668
(enjoining the Departments “from taking any action continuing to implement the [TCT Bar]
Final Rule™); E. Bay Sanctuary Covenant v. Trump, 349 F. Supp. 3d 838, 868 (N.D. Cal. 2018),
affirmed by East Bay III, 993 F.3d at 680-81; see also California v. Texas, 141 S. Ct. 2104, 2115
(2021) (noting that remedies “do not simply operate on legal rules in the abstract™) (quotation
marks and citation omitted). Substantively, the opinions in those cases were limited to
categorical eligibility bars premised on manner of entry or whether a noncitizen first sought
asylum in another country, and this rule creates no such categorical bar. The more nuanced

approach in this rule will have different effects and is premised on different factual



circumstances and new reasoning, including an increased focus on available lawful pathways.
88 FR at 11739.

Regarding the application of the proposed rule to 4/ Otro Lado injunction class members,
as noted in the NPRM, the Departments do not view the permanent injunction in the 47/ Otro
Lado litigation—see Al Otro Lado, Inc. v. Mayorkas, No. 17-CV-02366-BAS-KSC, 2022 WL
3970755 (S.D. Cal. Aug. 23, 2022)—which they have appealed to the Ninth Circuit,'*® as
limiting the Departments’ discretionary authority to apply new asylum limitations conditions
consistent with section 208(b)(2)(C) of the INA, 8 U.S.C. 1158(b)(2)(C), to the injunction class.
See, e.g., Milliken v. Bradley, 433 U.S. 267, 281-82 (1977) (“The well-settled principle that the
nature and scope of the remedy are to be determined by the violation means simply that federal-
court decrees must directly address and relate to the [alleged wrongful conduct] itself.”);
Meinhold v. U.S. Dep’t of Def., 34 F.3d 1469, 1480 (9th Cir. 1994); see also, e.g., Thomas v. Ciy.
of Los Angeles, 978 F.2d 504, 509 (9th Cir. 1992) (reversing injunction that “fail[ed] to specify
the act or acts sought to be restrained as required by” Federal Rule of Civil Procedure 65(d)).'”
In any event, certain injunction class members whose cases are reopened or reconsidered under
the Al Otro Lado injunction because they were removed following application of the TCT Bar
may follow a DHS-established process to request “appropriate authorization to travel to the
United States to seek parole, pursuant to a DHS-approved parole process,” as outlined in 8 CFR
208.33(a)(2)(ii)(A), 1208.33(a)(2)(ii)(A), to participate in renewed removal proceedings.
Injunction class members who follow those procedures would thus not be subject to the
rebuttable presumption.

Comment: Many commenters noted that the courts, in addressing the TCT Bar rules and

the Proclamation Bar IFR, held that the Departments could not promulgate a regulation that

198 See Al Otro Lado, Ine. v. Mayorkas, Nos. 22-55988, 22-56036 (9th Cir. Oct. 25, 2022)

%9 Further, the commenter’s position that the A7 Otro Lado injunction applies to this rule is inconsistent with 4/
Otro Lado Class Counsel’s website: “[T]he Biden Administration proposed a similar rule in February 2023, but the
Al Otro Lado v. Mayorkas court order does not cover the new rule. The court order only applies to the rule
implemented on July 16, 2019.” See American Immigration Council, Your Rights Under Al Otro Lado v. Mayorkas,
https:/www.americanimmigrationcouncil.org/al-otro-lado-mavorkas (last visited Apr. 21, 2023).



restricts access to asylum based on manner or location of entry into the United States or transit
through a third country. Commenters similarly asserted, citing the Ninth Circuit’s decision in
East Bay I11, that the proposed rule is not “consistent with” section 208(a)(1) of the INA, 8
U.S.C. 1158(a)(1), and also violates international law.

Response: The holdings relating to the TCT Bar rules and the Proclamation Bar IFR do
not undermine this rule. As discussed in Section IV.D.1.ii of this preamble, this rule does not
conflict with the INA’s safe-third-country and firm-resettlement bars. 88 FR at 11736; see R-5-
(, 869 F.3d at 1187 n.9. While the applicability of the rebuttable presumption of ineligibility
turns in part on transit through a third country, 8 CFR 208.33(a)(1)(iii), 1208(a)(1)(1ii), the
ultimate eligibility decision requires case-by-case evaluation of whether an exception applies and
whether the noncitizen rebutted the presumption. 8 CFR 208.33(a)(2) and (3), 1208.33(a)}(2) and
(3); ¢f- East Bay I, 994 F.3d at 98283 (indicating that the Departments cannot rely “solely” on a
noncitizen’s decision not to seek asylum in a third country in denying their asylum application in
the United States).

Regarding the Proclamation Bar, Fast Bay I1] enjoined a categorical entry bar as
inconsistent with the statutory provision allowing “migrants arriving anywhere along the United
States’s border” to apply for asylum. 993 F.3d at 669. Unlike the Proclamation Bar IFR, this
rule involves a rebuttable presumption that includes consideration of numerous factors unrelated
to the manner of entry, including transit through a third country. 88 FR at 11707; 8 CFR
208.33(a)(1)(iii), (2) and (3), 1208.33(a)(1)(iii), (2) and (3). And, as discussed in Section
IV.D.1.i of this preamble, the rule is consistent with INA section 208, 8 U.S.C. 1158. See 88 FR
at 11707, 11740; 8 CFR 208.33(a)(2), 1208.33(a)(2) (providing for exceptions to applicability of
the rebuttable presumption); 8 CFR 208.33(a)(3), 1208.33(a)(3) (providing ways to rcbut the
presumption of incligibility). The provided lawful pathways, third country transit components,
exceptions to the presumption, and the fact-intensive, case-by-case analysis for rebutting the

presumption demonstratc that the condition imposcd by this rule is distinct from the *“catcgorical



ban” enjoined in Fast Bay III, 993 F.3d at 669-70. Notwithstanding this distinction, the
Departments reiterate that they disagree with the holding in East Bay [] that the Proclamation
Bar IFR was inconsistent with section 208(a) of the INA, 8 U.S.C. 1158(a). 88 FR at 11739; see
E. Bay ITl, 993 F.3d at 670; see also Section IV.D.1.1 of this preamble.

The rule also does not violate the United States’ obligations under international treatics.
As discussed in Section IV.D.3 of this preamble, the rule is not a penalty based on manner of
entry and does not violate treaty commitments regarding non-refoulement. The Departments
also disagree with the decision in East Bay [/] on this point as applied to the Proclamation Bar
IFR. 88 FR at 11739; see East Bay I1I, 993 F.3d at 672-75. In any event, East Bay I1l does not
render this rule unlawful. In East Bay I1], the Ninth Circuit determined that the Proclamation
Bar IFR “cnsurc[d] neither” “the safcty of thosc already in in the United States” nor “the safety
of refugees,” which were the purposes behind the asylum bars in the INA and in the Refugee
Convention. 993 F.3d at 673. Conversely, as explained in the NPRM, a purpose of this rule is to
reduce reliance on dangerous routes to enter the United States used by criminal organizations and
smugglers, thus protecting the safety of refugees. 88 FR at 11707. Furthermore, one of the
enumerated categories for rebutting the presumption in the rule is demonstrating that the
noncitizen faced an imminent and extreme threat to life or safety at the time of entry into the
United States. 8 CFR 208.33(a)(3)(1)(B), 1208.33(a)(3)}(1)(B). The Ninth Circuit’s concerns arec
therefore not present in this rule.

Comment: Relying on cases enjoining the TCT Bar rules and the Proclamation Bar IFR,
commenters asserted that the proposed rule is invalid because the condition in the proposed rule
is unrelated to the merits of the asylum claim.

Response: The Departments disagree that the cases involving the TCT Bar rules
demonstrate that this rule is invalid. As discussed in Section IV.D.1.1 of this preamble, the INA
provides the Departments with the authority to impose limitations or conditions on asylum

cligibility. INA 208(b)(2)(C), (d)(5)(B), & U.S.C. 1158(b)}(2)(C), (d)(5)(B). But the statute



neither qualifies what types of limitations or conditions may be imposed—except insofar as such
limitations or conditions must be consistent with the IN A—nor states that any such limitations or
conditions must relate to whether the noncitizen has demonstrated or can demonstrate that they
meet the definition of a refugee under section 101(a)(42)(A) of the INA, 8 U.S.C.
1101(a)(42)(A). Indeed, several of the statutory restrictions on asylum eligibility are unrclated to
whether the noncitizen has established that they are a refugee within the meaning of section
101(a)(42)(A) of the INA, 8 U.S.C. 1101(a)(42)(A). See, e.g., INA 208(b)(2)(A)(i), 8 U.S.C.
1158(b)}(2)(A)1) (participating in the persecution of others); INA 208(b)(2)(A)iv), 8 U.S.C.
1158(b)(2)(A)(iv) (reasonable grounds for considering the noncitizen a danger to the security of
the United States). And section 208(b)(2)(C) of the INA, 8 U.S.C. 1158(b)(2)(C), provides for
the promulgation of “additional limitations and conditions.” (emphasis added). The existence
of exceptions and conditions that are unrelated to the refugee definition both demonstrates that it
is lawful for the Departments to promulgate this condition on asylum eligibility and undermines
the Ninth Circuit’s limitation on scope of any regulatory condition. £. Bay /, 994 F.3d at 979.
There is no basis to assume that Congress intended to circumscribe the scope of limitations or
conditions that the Departments can promulgate when the statute does not do so and Congress
itself provided for exceptions unrelated to the meaning of “refugee” in section 101(a)(42)(A), 8
U.S.C. 1101(a)(42)(A). R-S-C, 869 F.3d at 1187 n.9 (rejecting a statutory construction that
would circumscribe the type of limitations or conditions promulgated under section 208(b)(2)(C)
of the INA, 8 U.S.C. 1158(b)(2)(C). because such restrictions “would render [section]
1158(b)(2)(C) meaningless, disabling the Attorney General from adopting further limitations
while the statute clearly empowers him to do so.”).

In addition, the rule is not precluded by cither East Bay I or East Bay III. Neither of
these decisions require that a condition on asylum cligibility relate to the definition of refugee

under section 101(a)(42)(A), 8 U.S.C. 1158(a)(42)(a). Accordingly, the injunctions and vacatur



decisions relating to the TCT Bar rules and the Proclamation Bar do not render this rule
unlawful.
3. International Law

Comment: Commenters expressed concern that the NPRM, if finalized, would violate the
United States’ non-refoulement obligations under international law, including Article 33 of the
Refugee Convention, which the commenters generally explained as prohibiting the return of
asylum seekers to a country where their lives or freedom would be threatened on account of a
protected ground. Specifically, commenters voiced apprehension that the NPRM would “bar”
most protection-seeking noncitizens from being eligible for asylum, leaving them able to apply
only for statutory withholding of removal or CAT protection. Commenters predicted that many
noncitizens would not be able to satisfy the comparatively higher standards of proof for statutory
withholding and CAT claims and that, in turn, would lead to the refoulement of persons who, if
not for the NPRM’s “bar™ to asylum eligibility, would have been granted asylum.

Applying similar recasoning, some commenters raiscd that the proposed rule may violate
Article 3 of the CAT, which prohibits state parties from returning people to a country where
there is sufficient likelihood that they would be tortured. One commenter stated that
conditioning asylum based on manner of entry would be in violation of the CAT.

Commenters also argued the rule conflicted with other provisions of the Refugee
Convention and Protocol. Commenters noted that Article 31 of the Refugee Convention
prohibits states from imposing improper penaltics for irregular entry, which commenters argued
included administrative penaltics and limits on access to asylum. Commenters also stated the
proposed rule would violate Article 3, which prohibits non-discrimination, and Article 16, which
protects refugees’ access to the courts. One commenter stated that the proposed rule is more
cxpansive than the Refugee Convention’s exclusion for migrants who sccured residency or status

in another country.



Relatedly, several commenters pointed to United Nations High Commissioner for
Refugees (““UNHCR?”) statements and guidance interpreting the Refugee Convention and the
Refugee Protocol. Specifically, commenters pointed to UNHCR guidance interpreting those
documents as providing that asylum seekers are not required to apply for protection in the first
country where protection is available. Further, commenters noted that UNHCR interprets those
documents as not requiring refugees to be returned to a country through which they transited.
Commenters further noted UNHCR s positions that asylum should not be refused only on the
basis that it could have been sought in another country and that asylum seckers should not be
required to seek protection in a country to which they have no established links. A commenter
also noted that UNHCR has repeatedly denounced attempts to impose similar bans, and that such
rules undermine international human rights and refugee law, because the right to seck asylum is a
human right regardless of the person’s origin, immigration status, or manner of arrival at the
border.

Scveral commenters also argued that the rule violated the United States’ obligations
under other international documents. Some commenters simply made a general assertion that the
rule would violate international treaties and degrade the United States’ international standing.
Several commenters stated that the proposed rule is contrary to the Universal Declaration of
Human Rights (“UDHR”). Commenters argued that the UDHR protects the right to seek
asylum, and that any restriction or limitation to access asylum is a violation of the letter and
spirit of the UDHR. Other commenters stated that the rule violated the United Nations
Convention on the Rights of the Child (“CRC”) because it did not provide for a robust,
individualized assessment of a child’s asylum claim. One commenter stated that the rule would
place migrant children and their families at a higher risk of exploitation and trafficking, in
contravention of obligations pursuant to the Optional Protocol on the Sale of Children and the
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and

Children (“The Palermo Protocol”). Another commenter contended the rule violates Article 7 of



the International Covenant on Civil and Political Rights (“ICCPR”), which forbids subjecting
individuals to “torture or to cruel, inhuman or degrading treatment or punishment,” and violates
Article 12, which confirms the rights of individuals to leave any country. Several commenters
claimed that the rule would violate anti-discrimination principles in a variety of agreements and
declarations including the ICCPR, International Convention on the Elimination of All Forms of
Racial Discrimination (“ICERD”), the American Declaration on the Rights and Duties of Man,
Vienna Declaration, and San Jose Action Statement. Another commenter stated the proposed
rule violates the right to life, human dignity, and equality before the law in the ICCPR because
the proposed rule was “discriminatory” and establishes “great inequality.” Commenters also
claimed conflicts with treaties including Article 6 of the Rome Statute of International Criminal
Court, which prohibits genocide, and Article 32 of the Geneva Convention.

Response: This rule is consistent with the United States’ obligations under international
law. Three primary documents govern the rights of refugees and corresponding obligations of
states in international law: the Refugee Convention; the Refugee Protocol, which incorporates
Articles 2 through 34 of the Refugee Convention; and the CAT. Together, these documents
provide a framework for states to provide protection to migrants fleeing persecution or torture
and establish the principle of non-refoulement, which prohibits states from returning refugees to
territories in specific circumstances. While the United States is a party to the Refugee Protocol
and the CAT, these treaties are not directly enforceable in U.S. law. See INS v. Stevic, 467 U.S.
407,428 & n.22 (1984); Al-Fara v. Gonzales, 404 F.3d 733, 743 (3d Cir. 2005) (“The 1967
Protocol is not self-executing, nor does it confer any rights beyond those granted by
implementing domestic legislation.”). Instead, the United States has implemented its obligations
through domestic legislation and implementing regulations, and the Protocol “serves only as a
uscful guide in determining congressional intent in ecnacting the Refugee Act.” Barapind v.
Reno, 225 F.3d 1100, 1107 (9th Cir. 2000). The Refugee Convention’s non-refoulement

obligation is contained in Article 33.1, which prohibits contracting states from returning a



refugee to a territory “where his life or freedom would be threatened” on account of an
enumerated ground. The United States has implemented the non-refoulement provisions of
Article 33.1 of the Refugee Convention through the withholding of removal provisions at section
241(b)(3) of the INA, 8 U.S.C. 1231(b)(3), rather than through the asylum provisions at section
208 of the INA, 8 U.S.C. 1158. See Cardoza-Fonseca, 480 U.S. at 429, 440-41. The CAT’s
non-refoulement provision is in Article 3, which prohibits the return of a person to a country
where there are “substantial grounds for believing” the person will be tortured. The United
States implemented its obligations under the CAT through regulations. See Foreign Affairs
Reform and Restructuring Act of 1998 (“FARRA™), Public Law 105-277, sec. 2242(b), 112 Stat.
2681, 2631-822 (8 U.S.C. 1231 note); 8 CFR 208.16(c), 208.17, 208.18, 1208.16(c), 1208.17,
1208.18. The rule docs not change or limit cligibility for statutory withholding of removal or
CAT protection. Instead, applicants subject to the rule’s rebuttable presumption will be screened
for eligibility for statutory withholding of removal and CAT protection under a reasonable
possibility standard. As explained carlier in Scction 1V.D. 1.111 of this prcamble, the recasonable
possibility standard is the same standard that has been used to ensure the United States complies
with its non-refoulement obligations under international law in withholding-only proceedings for
decades.

The rule’s rebuttable presumption will limit asylum eligibility for some noncitizens. But
as the Supreme Court has explained, asylum “does not correspond to Article 33 of the
Convention, but instecad corresponds to Article 34.” which provides that contracting countrics
“shall as far as possible facilitate the assimilation and naturalization of refugees.” Cardoza-
Fonseca, 480 U.S. at 441 (quotation marks omitted). Article 34 “is precatory; it does not require
the implementing authority actually to grant asylum to all those who are cligible.” /d. Because
application of the presumption docs not affect cligibility for statutory withholding of removal or
protection under the CAT regulations, the rule is consistent with U.S. non-refoulement

obligations under the Refugee Protocol (incorporating, inter alia, Article 33 of the Refugee



Convention) and the CAT. See R-5-C, 869 F.3d at 1188 n.11 (explaining that “‘the Refugee
Convention’s non-refoulement principle—which prohibits the deportation of aliens to countries
where the alien will experience persecution—is given full effect by the Attorney General’s
withholding-only rule™); Cazun v. U.S. Att’y Gen., 856 F.3d 249, 257 & n.16 (3d Cir. 2017);
Ramirez-Mejia v. Lynch, 813 F.3d 240, 241 (5th Cir. 2016).

The Departments agree that asylum is an important protection in international law and
acknowledge that the right to seek asylum has been recognized under the UDHR, Art. 14, G.A.
Res. 217A (III), U.N. Doc. A/810 (1948). The UDHR is a non-binding human rights resolution
of the UN General Assembly, and thus it does not impose legal obligations on the United States.
See Sosa v. Alvarez-Machain, 542 U.S. 692, 734-35 (2004) (*[T]he [UDHR] does not of its own
force imposc obligations as a matter of intcrnational law.”). Instcad, the right enshrined in the
UDHR—*"to seck and to enjoy in other countries asylum from persecution,” UDHR, Art. 14,
G.A. Res. 217A (III), U.N, Doc. A/810 (1948)—is also reflected in the non-refoulement
provisions of the Refugee Protocol and the CAT. As previously explained, the rule does not
impact eligibility for statutory withholding of removal or CAT protection, and accordingly does
not implicate the United States’ non-refoulement obligations. Moreover, the rebuttable
presumption in the rule does not prohibit any person from seeking asylum, statutory withholding
of removal, or CAT protection. Instead, the rule creates a condition on eligibility for asylum by
creating a rebuttable presumption of ineligibility for those who neither avail themselves of a
lawful pathway to the United States nor apply for asylum or seck other protection. and await a
decision thereon, in a country they travel through. The rule similarly does not bar those seeking
asylum from procedures that protect them from refoulement. All noncitizens processed for
expedited removal who express a fear of return are entitled to a credible fear interview. As with
any cligibility criteria, the presumption will apply in some cases to limit cligibility for
noncitizens based on the individual circumstances presented, including at the credible fear stage.

Even in those cases where the AO determines that the noncitizen cannot demonstrate a



significant possibility of being granted asylum because the presumption has not been rebutted,
the noncitizen may still demonstrate credible fear by showing a reasonable possibility of
persecution or torture. Similarly, after applying for asylum before an 1J, if the presumption has
not been rebutted, noncitizens may still demonstrate eligibility for statutory withholding of
removal or CAT protection.

The rule is also consistent with the Refugee Convention and the corresponding
obligations under international law, including specific provisions cited by commenters. The rule
does not violate the non-discrimination requirement in Article 3 of the Refugee Convention.
Article 3 prohibits discrimination on the basis of “race, religion or country of origin.” The rule
does not discriminate on the basis of any of these protected characteristics. Instead, it is a rule of
cqual application based on the actions of the noncitizen. The application of the rule is limited to
those circumstances where the noncitizen who is not excepted from its coverage has neither
utilized an available lawful pathway nor sought protection and received a decision denying
protection in a country traveled through, and cannot demonstrate that the failure to do was
excusable under the rule or otherwise rebut the presumptive ineligibility. For the same reason,
the rule does not violate other anti-discrimination requirements in intermnational law, including
the ICERD, Dec. 21, 1965, 660 U.N.T.S. 195, 212, and the ICCPR, Dec. 16, 1966, 999 U.N.T.S.
P71

Neither is the rule inconsistent with Article 16 of the Refugee Convention. Article 16
cstablishes that refugees should be given “free access to the courts,” and in the country of a
refugee’s habitual residence, access should be equivalent to that of a national. This enshrines the
right of the refugee to sue and be sued in practice—not merely in name—by removing barriers to
participating in court such as access to government-provided counsel (where the government
otherwise provides it), ensuring court fees are not higher for refugees than nationals, and

prohibiting cautio judicatum solvi, the practice of requiring a bond for the costs of litigation as a



pre-requisite to filing a complaint. See Refugee Convention, Art. 16, Travaux Préparatoires &
Commentaries. These rights are not implicated by the rule.

Similarly, the rule is not inconsistent with Article 31 of the Refugee Convention, which
prohibits states from “impos[ing] penalties” on refugees based on *“illegal entry or presence.” As
the commentary to the Refugee Convention explains, the term “penalties” in Article 31 refers “to
administrative or judicial convictions on account of illegal entry or presence, not to expulsion.”
Refugee Convention Art. 31, commentary; see Cazun v. Att’y Gen. U.S., 856 F.3d 249, 257 &
n.16 (3d Cir. 2017) (rejecting argument that the reinstatement bar to asylum was a “penalty”
within the meaning of Article 31). The rule does not change any rules or policies relating to
detention or convictions for unlawful entry or presence. The Departments acknowledge that the
Ninth Circuit concluded in £ast Bay [11, 993 F.3d at 674, that the bar to asylum at issuc in that
case violated Article 31 of the Refugee Convention because it imposed a “penalty.” As
described in the NPRM, the rule here does not create a categorical bar to asylum, but instead a
rebuttable presumption, and East Bay 11 accordingly does not address the lawfulness of this rule.
88 FR at 11739. Moreover, the Ninth Circuit’s conclusion was erroneous because the denial of
discretionary relief is not a penalty within the meaning of Article 31. /d.

Some commenters correctly observed that the Refugee Convention does not require
refugees to apply for asylum in the first country they pass through. This rule, however, does not
require noncitizens to apply for asylum in the first—or any-—country through which they travel.
Instead, the rule applies a rebuttable presumption to certain nongcitizens who failed to avail
themselves of a lawful pathway. One such pathway is to apply for asylum and receiv