recognize the opportunity afforded to migrants via the provided lawful pathways, as well as the
unique vulnerabilities of asylum applicants, the high stakes involved in the adjudication of
applications for asylum, and the fundamental importance of ensuring that noncitizens with a fear
of return have access to the U.S. asylum system, subject to certain exceptions. See, e.g., INSv.
Cardoza-Fonseca, 480 U.S. 421, 449 (1987) (cxplaining that removing a noncitizen to their
home country “is all the more replete with danger when the [noncitizen] makes a claim that [the
noncitizen] will be subject to death or persecution if forced to return . . . .”); Quintero, 998 F.3d
at 632 (“[N]eedless to say, these cases per se implicate extremely weighty interests in life and
liberty, as they involve [noncitizens] seeking protection from persecution, torture, or even
death.”); Matter of O-M-O-, 28 1&N Dec. 191, 197 (BIA 2021) (“The immigration court system
has no more solemn duty than to provide refuge to thosc facing persecution or torture in their
home countries, consistent with the immigration laws.”). These concerns are echoed in E.O.
14010, Creating a Comprehensive Regional Framework To Address the Causes of Migration, To
Manage Migration Throughout North and Central America, and To Provide Safe and Orderly
Processing of Asylum Seekers at the United States Border. See, e.g., E.O. 14010, 86 FR at 8267
(Feb. 5, 2021) (“Securing our borders does not require us to ignore the humanity of those who
seck to cross them.”). Accordingly, the Departments believe that when evaluating changes to the
asylum system, as well as processing at the POESs, the potential adverse impacts to legitimate
asylum seekers should be carefully considered, as they have been in this rule. The Departments
believe that this rule is better suited to address current circumstances than the TCT Bar Final
Rule’s categorical ban on asylum for nearly anyone who traveled through a third country without
applying for asylum in that third country.

The Departments recognize that the TCT Bar was in effect for nine months, and although
multiple factors influence migration trends over time, the Departments’ review does not indicate

that the bar had a dramatic effect on the number of noncitizens seeking to cross the SWB



between POEs.** Given the success of the CHNV parole processes, which paired lawful
pathways with consequences for not pursuing such pathways, in decreasing encounters, the
Departments believe that the TCT Bar’s lack of such alternative pathways may have contributed
to its failure to dramatically decrease encounters between POEs. This informs the Departments’
reasoning for adopting the more tailored approach in this rule—that is, pairing safe, orderly, and
lawful pathways for entering the United States with negative consequences for forgoing those
pathways, along with exceptions and means of rebutting the presumption against asylum
cligibility where certain circumstances are present. Additionally, the fact that the TCT Bar has
not been in effect for approximately three years undermines any assertion of reliance interests on
the bar.
ii. Opposition to Removal of Provisions Implementing the TCT Bar Final Rule

Comment: Some commenters expressed general opposition to the removal of provisions
implementing the TCT Bar Final Rule. Commenters stated that “the concepts of limiting
cligibility for asylum based on means of entry and criteria surrounding that entry are appropriate
methods of controlling migrant flows at the southwest border™ and that the TCT Bar achieved
this without including “myriad of exceptions to effectively render it meaningless.” Some
commenters maintained the TCT Bar Final Rule was legally permissible and politically
warranted based on factual conditions at the SWB. Commenters similarly urged the

Departments to adopt on a permanent basis an amended version of the rule that would mirror the

304 The Departments note that apprehensions along the SWB did not dramatically decrease while the TCT Bar IFR
was in effect between September 11, 2019, and June 30, 2020. See CBP, Southwest Border Migration FY 2019,
https.//www.cbp.govinewsroom/stats/sw-border-migration/fy-2019 (last visited Mar. 22, 2023); CBP, Southwest
Land Border Encounters, https://www.cbp.gov/newsroom/stats/southwest-land-border-encounters (last visited Mar,
22, 2023). Encounters along the SWB increased dramatically starting in January 2019 until early May 2019, when
they began to fall significantly. CBP, Southwest Border Migration FY 2019,

https //www.cbp.gov/newsroom/stats/sw-border-migration/fy-2019 (last visited Mar. 22, 2023). The TCT Bar IFR,
although issued on July 16, 2019, did not go into full effect until September 11, 2019, after encounters had already
dropped from a high of 144,116 in May to 52,546 in September. /d. Encounters continued to trend downward more
slowly from October 2019 to March 2020 when concerns over COVID-19 led to the suspension of MPP and the
Title 42 public health Order and a steep decline of encounters to a low in April 2020, CBP, Southwest Land Border
Encounters, hitps://www.chp.gov/newsroom/stats/southwest-land-border-encounters (last visited Mar. 22, 2023).
Thereafter, encounters increased steadily for the rest of the FY with no noticeable change after the TCT Bar IFR was
enjoined and stopped being applied on June 30, 2020. Given this data, the Departments have no reason to believe
that the TCT Bar IFR had any noticeable impact on encounters along the SWB while it was in effect.



TCT Bar Final Rule’s provisions, stating that this would better serve the NPRM’s stated goal of
“distribut[ing] the asylum burden to countries that are able to provide protection against persecution
within the Western Hemisphere.” Commenters averred that this would limit asylum eligibility to
those with the greatest need for protection and that the “maintenance of effective deterrence
policies is essential to stemming the flow of illegal immigration into the United States.”

Response: The Departments note these commenters’ general opposition to rescinding the
TCT Bar and their support for enforcing the Nation’s immigration laws. The Departments
believe that this rule results in the right incentives to avoid a significant further surge in irregular
migration after the Title 42 public health Order is lifted, and that the approach taken in this rule
is substantially more likely to succeed than the approach taken in the TCT Bar Final Rule.
Specifically, the successful implementation of the CHNV parole processes has demonstrated that
an increase in lawful pathways, when paired with consequences for migrants who do not avail
themselves of such pathways, can positively affect migrant behavior and undermine transnational
criminal organizations, such as smuggling operations. This rule, which is fully consistent with
domestic and international legal obligations, provides the necessary consequences to maintain
this incentive under Title 8 authorities. In short, the rule aims to disincentivize irregular
migration and instead incentivize migrants to take safe, orderly, and lawful pathways to the
United States or to seck protection in a third country.

As compared to the TCT Bar Final Rule, this rule has been more carefully tailored to
mitigate the potential for negative impact of the rule on migrants to the extent feasible while also
recognizing the reality of unprecedented migratory flows, the systemic costs that those flows
impose on the immigration system, and the ways in which increasingly sophisticated smuggling
networks cruelly exploit the system for financial gain. The Departments remain committed to
ensuring that those who apply for asylum or seek protection who most urgently need protection

from persecution are able to have their claims adjudicated in a fair, impartial, and timely manner



and believe that this rule, including the removal of provisions implementing the TCT Bar Final
Rule, will be a more effective and efficient means of doing so.

Comment: Commenters averred that the rule would be too lenient in comparison to the
TCT Bar Final Rule and would lead to “open borders.” They claimed that the presumption of
asylum incligibility is not sufficiently stringent and therefore would be far less effective at
disincentivizing unlawful migration.

Response: The Departments believe that the rule strikes the right balance in terms of
incentivizing the usc of lawful, safe, and orderly pathways to enter the United States while
imposing negative consequences on a failure to do so. As has been shown with the CHNV
parole processes, pairing such policies together can lead to meaningful decreases in the flow of
irrcgular migration to thc SWB.

10. Declining to Permanently Adopt the Proclamation Bar IFR

In addition to the 51,952 comments on this NPRM, the Departments received a total of
3,032 comments on the Proclamation Bar IFR and posted 3,000 of those comments. Of the 32
comments not posted, 30 were commenters’ duplicates, one was untimely and did not address
substantive or novel issues not already covered by other timely comments, and one was an
internal test comment. Most of the comments came from one of three mass-mail campaigns,
containing the same or closely related variations of the same standard language. While 18
comments supported the IFR specifically or the prior Administration’s efforts generally, the vast
majority of the comments opposed the IFR. Below, the Departments address these comments in
addition to the comments relating to removal of provisions implementing the Proclamation Bar
IFR received in response to the NPRM.

1. Support for not Permanently Adopting the Proclamation Bar

Comment: Many commenters expressed general opposition to the Proclamation Bar [FR

or support for removing provisions implementing that rule without providing any reasoning.

Some commenters simply stated that their comments “express [their] strong opposition to the



new Interim Final Rule.” Some commenters, in stating their general opposition to the
Proclamation Bar IFR, also made unrelated, general criticisms regarding the prior
administration’s immigration policies. Commenters supporting the removal of provisions
implementing the Proclamation Bar IFR also faulted the Departments for not including proposed
regulatory text removing that rule from the CFR. Many commenters who urged the Departments
to withdraw the proposed rule did so while requesting that the Departments rescind the
Proclamation Bar IFR.

Commenters expressed concern that the Proclamation Bar IFR violates multiple laws.
Specifically, commenters stated that the Proclamation Bar IFR violates multiple sections of the
Act: INA 208(a), 8 U.S.C. 1158(a) (eligibility to apply for asylum); INA 235(b)(1), 8 U.S.C.
1225(b)(1) (inspection of noncitizens arriving in the United States and certain other noncitizens
who have not been admitted or paroled); INA 208(b)(2)(C), 8 U.S.C. 1158(b)(2)(C) (additional
limitations on granting asylum); INA 208(a)(2)(C), 8 U.S.C. 1158(a)(2)(C) (previous asylum
cxception to authority to apply for asylum); INA 208(b)(3)(C), 8 U.S.C. 1158(b)(3}(C)
(codifying the TVPRA). Some commenters asserted that only Congress may act to amend the
law and that the prior administration circumvented the legislative process by issuing the
Proclamation Bar IFR. Commenters also argued that the Proclamation Bar IFR violates 5 U.S.C.
706(2)(A) in that it was promulgated in a manner inconsistent with the APA, and that it violates
multiple provisions of the U.S. Constitution. In particular, commenters argued that the
Proclamation Bar IFR violates due process rights, equal protection, and separation of powers;
exceeds Executive authority; was promulgated with discriminatory intent; is similar to
deterrence-focused policies that have been held unconstitutional; and is unlawful on the basis
that the appointment of the then-Acting Attorney General violated the Appointments Clause.
Commenters contended that the Proclamation Bar IFR also violates the APA by being arbitrary
and capricious, in that it conditions asylum on a factor unrelated to persecution. Numerous

commenters claimed that the Proclamation Bar IFR violates the APA’s notice-and-comment



requirements and that the good cause and foreign affairs exceptions do not apply. One
commenter claimed that the Proclamation Bar IFR would, in fact, have federalism impacts,
contrary to the Departments’ federalism impact assessment, and some commenters disagreed
with the Departments’ position that it is not subject to the Congressional Review Act because its
cffect is less than $100 million. Commenters also expressed concern that the Proclamation Bar
IFR violates international law, customary international law, and the Refugee Act.

Commenters noted that the court in East Bay 1] held that the Proclamation Bar directly
conflicts with section 208(a) of the INA, 8 U.S.C. 1158(a), because “[i]t is effectively a
categorical ban on migrants who use a method of entry explicitly authorized by Congress.”
Commenters further noted the Ninth Circuit’s holding in East Bay III that the fact “[t]hat a
refugece crosscs a land border instcad of a port-of-entry says little about the ultimate merits of her
asylum application.” They further cited East Bay I as holding that there is “no basis to support
‘categorically disbelieving’ non-citizens, or declaring them ‘not credible,” simply because of
their manner of entry” when applying the “reasonable possibility” standard to those who arc
determined ineligible for asylum.

Commenters voiced numerous policy concerns about the Proclamation Bar IFR.
Specifically, commenters criticized the Proclamation Bar IFR as they believe that it relies on
insufficient data or improperly interpreted data; exacerbates trauma by forcing migrants to
remain indefinitely outside of the U.S. border in inhumane conditions; punishes those who lack
the means to access designated POEs and the luxury to choose how and when they enter the
United States; potentially increases risk of harm to children by narrowing safe options;
forecloses legitimate asylum claims by imposing an initial higher standard of proofon
individuals who enter between POEs; fails to address the root causes of migration, for which
some commenters believe the United States is at least in part responsible; violates religious and
moral obligations; and is a “shameful abdication of the United States’ obligation to serve as a

haven for those individuals who meet the internationally agreed upon definition of a refugee.”



Further, commenters stated that, contrary to its purpose, the Proclamation Bar IFR would not
encourage admission at POEs due to safety and procedural concerns at the SWB and would
impede state and local services and non-governmental organizations by undermining policies and
programs, imposing substantial additional costs, and discouraging engagement. Commenters
also voiced concern that the Proclamation Bar IFR would harm U.S. diplomatic efforts and
undermine the United States’ international credibility by inflaming tensions and hindering
diplomatic relations with Mexico and other nations, as well as encouraging other nations to
abandon their humanitarian protection practices. Commenters expressed their belicf that the
Proclamation Bar IFR is cruel, unnecessary, and overly harsh and was issued “under the guise of
streamlining the asylum process™ but was actually intended to intimidate asylum seekers from
entering the United States “out of fcar that their presence in the United States guarantecs
inadmissibility.” Additionally, commenters indicated that statutory withholding of removal and
CAT protection are insufficient forms of relief.

Response: The Departments appreciate the commenters’ submissions and agree that
removal of provisions implementing the Proclamation Bar IFR is sound policy and accords with
this Administration’s priorities. Although the Departments did not include proposed regulatory
text in the NPRM, the Departments have included amendatory text in this final rule, which will
result in the Proclamation Bar’s removal from 8 CFR 208 and 1208.

Since the Proclamation Bar IFR was promulgated, the Departments have reconsidered
their approach and have determined that they prefer the tailored approach of the rebuttable
presumption enacted by this rule to the categorical bar that the Proclamation Bar IFR adopted.
Even if the rebuttable presumption were not paired with the decision not to adopt the
Proclamation Bar permanently, the Departments would decline to permanently adopt the
Proclamation Bar IFR and would remove the bar’s language from the regulatory text as the
Departments no longer view it as their preferred policy choice and are not inclined to continue

defending the Proclamation Bar IFR in court in order to be able to implement it at some



indeterminate point in the future. Thus, the Departments consider the decision not to adopt the
Proclamation Bar on a permanent basis and to remove the bar’s language from the CFR to be
severable from the provisions of 8 CFR 208.13(f), 208.33, 1208.13(f), and 1208.33.

The Proclamation Bar IFR was promulgated to address circumstances along the SWB. In
the Proclamation Bar IFR, the Departments stated that “[i]n recent weeks, United States officials
have each day encountered an average of approximately 2,000 inadmissible aliens at the southern
border.” 83 FR at 55935. They further noted ““large caravans™ of noncitizens, primarily from
Central America, attempting to make their way to the United States, “with the apparent intent of
seeking asylum after entering the United States unlawfully or without proper documentation.”

Id. The Departments noted that nationals of Central American countries were more likely to
enter between POES rather than present at a POE. /d. The Departments enacted the
Proclamation Bar IFR to “channel inadmissible aliens to ports of entry, where such aliens could
seek to enter and would be processed in an orderly and controlled manner.” /d. The
Dcpartments also stated that the Proclamation Bar IFR would “facilitate the likelihood of success
in future negotiations” with Mexico. /d. at 55951.

Rather than barring entry on its own, the Proclamation Bar IFR only barred entry
between POEs when a presidential proclamation or other presidential order under section 212(f)
or 215(a)(1) of the INA, 8 U.S.C. 1182(f) or 1185(a)(1), suspended entry along the SWB. 83 FR
at 55952--53. Any exceptions to the operation of the bar would be set out in the presidential
proclamation or order and were not within the Departments’ control. Id. at 5934 (It would not
apply to a proclamation that specifically includes an exception for aliens applying for asylum,
nor would it apply to aliens subject to a waiver or exception provided by the proclamation.”}.

The Proclamation Bar IFR was preliminarily enjoined soon after it became effective and
was cventually vacated. See generally O.A. v. Trump, 404 F. Supp. 3d 109 (D.D.C. 2019)
(recounting the history of the litigation over the Proclamation Bar IFR and vacating it). The

Departments appealed the vacatur, and that case has been stayed since February 24, 2021, to



allow for rulemaking by the agencies. ().4. v. Biden, No. 19-5272 (D.C. Cir. filed Oct. 11,
2019).

As stated in the NPRM, the Departments have reconsidered the Proclamation Bar IFR
and decline to adopt it permanently. See 88 FR at 11728. As an initial matter, the Proclamation
Bar IFR conflicts with the tailored approach taken in this rule because, in combination with the
proclamation the President issued, the Proclamation Bar IFR barred from asylum all individuals
who entered the United States along the SWB unless they presented themselves at a POE. See
83 FR at 55935 (“The interim rule, if applied to a proclamation suspending the entry of aliens
who cross the southern border unlawfully, would bar such aliens from eligibility for asylum and
thereby channel inadmissible aliens to ports of entry, where such aliens could seek to enter and
would be processed in an orderly and controlled manner.”). The Departments do not belicve
barring all noncitizens who enter between POEs along the SWB is the proper approach in the
current circumstances and have instead decided to pair safe, orderly, and lawful pathways for
cntry into the United States with negative consequences for not taking thosc pathways, with
exceptions and means of rebutting the presumption against asylum eligibility.

Even if the rule’s rebuttable presumption were not finalized and given effect, the
Departments would nevertheless remove provisions implementing the Proclamation Bar IFR.
The bar’s categorical nature did not allow for case-by-case judgments to determine whether it
should apply, which the Departments consider important to ensure that such bars are applied
fairly. The Departments believe that this consideration further supports removing the regulatory
language implementing the Proclamation Bar IFR. Finally, U.S. negotiations with Mexico have
changed, and the Departments no longer believe that the Proclamation Bar IFR is necessary for
those negotiations.

1. Opposition to not Adopting the Proclamation Bar [FR Permanently
Comment: Some commenters expressed general support for the Proclamation Bar IFR.

Commenters stated that the prior Administration had not done enough to deter irregular



migration, resulting in the undermining of compliance with U.S. laws, the rule of law, and
national security and safety.

Response: The Departments acknowledge commenters’ concerns regarding national
security and safety and note the commenters’ support for the Proclamation bar IFR.
Nevertheless, the Departments, after due consideration, believe this rule to be more appropriate
as a matter of policy and law. This rule serves to encourage the safe and orderly processing of
migrants at the SWB and is consistent with the United States’ legal obligations under the INA,
international treaties, and all relevant legal sources. Because these particular comments failed to
articulate specific reasoning underlying expressions of general support for the Proclamation Bar
IFR, the Departments are unable to provide a more detailed response.

F. Statutory and Regulatory Requirements
1. Administrative Procedure Act
i. Length of Comment Period

Comment: Commenters raised concerns that this rule violated the APA’s requircments, as
set forth in 5 U.S.C. 553(b) through (d). Commentors stated that the 30-day comment period
was not sufficient, arguing that the Departments should extend the comment period to at least 60
days or should reissue the rule with a new 60-day comment period. Numerous commenters
requested additional time to comment, citing the complex nature of the NPRM, its length, and
the impact of the rule on asylum-seekers and commenters. Other commenters, such as legal
services organizations, noted that they have a busy workload and that 30 days was not a
sufficient period to prepare the fulsome comment they would have prepared had the comment
period provided more time. For example, a legal services organization indicated that it would
have provided additional information about asylum seekers the organization has assisted in the
past and data about the population the organization scrves but that it did not have time to do so.
Other organizations stated they also would have included information on issues such as their

clients’ experiences with the CBP One app and experiences in third countries en route to the



United States and would have consulted with experts. Another organization stated that it had to
choose between providing comments on the rule and helping migrants prepare for the rule’s
implementation, and another organization stated that it was unable to provide fulsome comments
because the comment period coincided with the implementation of the CBP One app as a means
by which its clients could seck exceptions to the Title 42 public health Order. Commenters
argued that the Departments selected a 30-day comment period to reduce the volume of negative
comments that will be filed in order to justify disregarding national sentiment against the rule.
Commenters asserted that the 30-day comment period is “risking that public comments
will not be seriously considered before the rule is implemented,” and additional time is needed to
meet APA requirements that agencies provide the public with a “meaningful opportunity” to
comment. These comments referenced Executive Orders 12866, Regulatory Planning and
Review, 58 FR 51735 (Sept. 30, 1993) and 13563, Improving Regulation and Regulatory
Review, 76 FR 3821 (Jan. 18, 2011), which recommend a comment period of not less than 60
days *“in most cases,” and casc law, such as Prometheus Radio Project v. FCC, 652 F.3d 431 (3d.
Cir. 2011), and Centro Legal de la Raza v. EOIR, 524 F. Supp. 3d 919 (N.D. Cal. 2021).
Commenters disagreed with the Departments’ reliance on the impending termination of
the Title 42 public health Order in May 2023 and the expected potential surge in migration that
would result as justification for the 30-day comment period. These commenters emphasized that
the Administration itself sought to formally end the Title 42 public health Order nearly a year
ago and stated that the Departments have had sufficient time to prepare for the policy’s end. For
example, commenters cited to the December 13, 2022, statement issucd by Secretary Mayorkas

regarding the planning for the end of the Title 42 public health Order.?*

305 DUS, Statement by Secretary Mayorkas on Planning for End of Title 42 (Dec. 13, 2022),

https :/iwww.dhs. govinews/2022/12/13/statement-secretary-mayorkas-planning-end-title-
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Some commenters requested extension of the comment period due to reported technical
difficultics with submitting comments and stated that technical problems had cffectively
shortened the comment period to less than 30 days or reduced the public’s ability to fully
participate in the rulemaking process. For example, one commenter stated that they had learned
that there was a technical outage or other error in the application programming interface (“API”)
technology used to allow third-party organizations to submit comments through regulations.gov.
This commenter expressed a belief that an unknown number of comments had been “discarded”
without the commenters’ knowledge. Another commenter referenced an individual who had
technical errors when trying to submit a comment online.>* This commenter also noted that
there was an alert banner on regulations.gov at 9:30 a.m. eastern time on March 27, 2023, that
stated “Regulations.gov is experiencing delays in website loading. We apologize for the
inconvenience. While we are working on a fix, please try to refresh when you encounter slow
responses or error messages.” Overall, these commenters referenced possible technical errors
with the submission of comments from as carly as March 20, 2023, through the close of the
comment period on March 27, 2023.

Finally, commenters further stated that the comment period for the USCIS fee schedule
NPRM* (from January 4, 2023, through March 13, 2023) overlapped with the comment period
for the NPRM in this rulemaking, which caused challenges for commenting on this rule in the
30-day comment period. In addition, commenters stated that the 30-day comment period did not
provide commenters who do not regularly work in immigration law with sufficient time to fully

analyze the effects of the rule, and that the Departments should extend the 30-day comment

306 This commenter also referenced a second individual who was able to eventually submit a timely comment but
who posted a photo on twitter that the commenter described as a screenshot of an error screen from regulations.gov.
https .//twitter.com/argrenier/status/1639989637413490689/photo/1. The Departments note that this photo is
actually a screenshot from a different website (federalregister.gov) and not regulations.gov, which is the website the
instructions in the NPRM told the public to use to submit a comment. 7d.

W7 See U.S. Citizenship and Immigration Services Fee Schedule and Changes to Certain Other Immigration Benefit
Request Requirements, 88 FR 402 (Jan. 4, 2023); U.S. Citizenship and Immigration Services Fee Schedule and
Changes to Certain Other Immigration Benefit Request Requirements; Extension of Comment Period, 88 FR 11825
(Feb. 24, 2023) (extending the comment period until March 13, 2023).



period to provide sufficient time for respectful observance of Ramadan, which began during the
comment period.?%

Response: The Departments believe the comment period was sufficient to allow for
meaningful public input, as evidenced by the almost 52,000 public comments received, including
numerous detailed comments from interested organizations.

The comment period spanned 33 days, from February 23, 2023, through March 27, 2023.
The January 5, 2023, announcement of the impending issuance of the proposed rule*®® also
provided an opportunity for public discussion of the general contours of the policy.?® In
addition, commenters could begin to familiarize themselves with the rule before the rule was
published during the period before the comment period opened when the rule was on public
inspection.

The APA does not require a specific comment period length, see 5 U.S.C. 553(b), (¢),
and although Executive Orders 12866 and 13563 recommend a comment period of at least 60
days, a 60-day period is not required. Much of the litigation on this issuc has focused on the
reasonableness of comment periods shorter than 30 days, often in the face of exigent
circumstances. See, e.g., N. Carolina Growers’ Ass’n, Inc. v. United Farm Workers, 702 F.3d
755, 770 (4th Cir. 2012) (analyzing the sufficiency of a 10-day comment period); Omnipoint
Corp. v. FCC, 78 F.3d 620, 629-30 (D.C. Cir. 1996) (concluding 15 days for comments was
sufficient); NW. Airlines, Inc. v. Goldschmidt, 645 F.2d 1309, 1321 (8th Cir. 1981) (finding 7-

day comment period sufficient).

3% This commenter also stated the Departments should cxtend the comment period duc to the holidays of Passover
and Easter, but both Passover (April § through April 13, 2023) and Easter (April 9, 2023 or later) do not occur in
whole or in part during the rule’s comment period.

309 DUS, DHS Continues to Prepare for End of Title 42; Announces New Border Enforcement Measures and
Additional Safe and Orderly Processes (Jan. 5, 2023), hitps://iwww.dhs.gov/news/2023/01/05/dhs-continues-
prepare-end-title-42-announces-new-border-enforcemeni-measures-and.

30 See, e.g., Al Jazeera, US Rights Groups Slam Bidens ‘Unacceptable’ Asylum Restrictions, Jan. 6, 2023,

artps rwwsLaljazeera.commews/ 202 3/ 16 s -righis-groups-slam-bidens -unacceptable-asvhim-restrictions; UN,
New US Border Measures "Not in Line with International Standards’, Warns UNHCR, Jan. 6, 2023,
https.//news.un.org/en/storv/2023/01/1132247.




The Departments are not aware of any case law holding that a 30-day comment period is
categorically insufficient. Indeed, some courts have found 30 days to be a reasonable comment
period length. For example, the D.C. Circuit has stated that, although a 30-day period is often
the “shortest” period that will satisfy the APA, such a period is generally “sufficient for
interested persons to meaningfully review a proposed rule and provide informed comment,” even
when “substantial rule changes are proposed.” Nat'l Lifeline Ass’'nv. FCC, 921 F.3d 1102, 1117
(D.C. Cir. 2019) (citing Petry v. Block, 737 F.2d 1193, 1201 (D.C. Cir. 1984)). The Departments
recognize, however, that some courts have held that a 30-day comment period was likely
insufficient in certain circumstances. See, e.g., Centro Legal de la Raza v. EOIR, 524 F. Supp.
3d 919, 955 (N.D. Cal. 2021) (holding that DOJ’s 30-day notice-and-comment period was likely
insufficient for a rule that implemented extensive changes to the immigration court system and
noting, inter alia, the arguments by commenters that they could not fully respond during the
comment period, the effect of the COVID-19 pandemic, and allegations of “staggered
rulemaking”); Pangea Legal Servs. v. DHS, 501 F. Supp. 3d 792, 818-22 (N.D. Cal. 2020)
(holding that the plaintiffs had at a minimum shown “serious questions going to the merits” of
whether the 30-day comment period for a different asylum-related rulemaking was insufficient
and noting, inter alia, the “magnitude” of the rule, that the comment period “‘spanned the year-
end holidays,” the comment periods of other rules by DHS, the number of comments received,
and allegations of “staggered rulemaking™).

Here, even assuming these cases were correctly decided, the Departments have concluded
that the concerns raised in those circumstances are not borne out. First, the significant number of
detailed and thorough public comments is evidence that the comment period here was sufficient
for the public to meaningfully review and provide informed comment. See, e.g., Little Sisters of
the Poor Saints Peter & Paul Home v. Penn., 140 S. Ct. 2367, 2385 (2020) (“The object [of
notice and comment], in short, is one of fair notice.” (citation and quotation marks

omitted)). Second, the 30-day comment period did not span any Federal holidays, and while



commenters noted that the Muslim month of Ramadan began during the comment period, the
Departments find that there is no evidence that the occurrence of the month of Ramadan during
the comment period would substantively impact the ability of Ramadan observants to submit a
timely comment. Third, because the Departments had not recently published other related rules
on this topic or that affect the same portions of the CFR that would affect commenters’ ability to
comment, this rule does not present staggered rulemaking concerns. The last asylum-related
rulemaking, the Asylum Processing IFR, was published on March 27, 2022, and was effective on
May 31, 2022. 87 FR 18078.*** Accordingly, commenters did not have to contend with the
interplay of intersecting rules and related policy changes when drafting their comments. And
though the Departments recognize that the USCIS fee rule’s comment period partially
overlapped with this rule’s comment period, this overlap does not render this rule’s comment
period unreasonable. The comment period for that rule—which addresses different subjects and
portions of the CFR than this rule—opened on January 4, 2023, 50 days before opening of this
rule’s comment period, and ended on March 13, 2023, 14 days prior to the close of this comment
period.

Finally, the Departments also believe that the 30-day comment period was preferable to a
longer comment period since this rule involves concerns about the Departments” ability to safely,
effectively, and humanely enforce and administer the asylum system and immigration laws given
the surge of migrants that is expected to occur upon the lifting of the Title 42 public health Order
if this rule were not in place. Cf., e.g., Haw. Helicopter Operators Ass’n v. FAA, 51 F.3d 212,
214 (9th Cir. 1995) (noting that the agency had good cause to not engage in notice and comment
rulemaking at all because the rule was needed to protect public safety as demonstrated by
numerous then-recent helicopter crashes). By proceeding with a comment period shorter than 60

days, the Departments were able to receive comments, review comments, and prepare a final rule

311 Tn addition, the Departments published a final rule extending the U.S.-Canada STCA on March 28, 2023, but that
rule did not have any impact on the subject of this rule as it applies to the U.S.-Canada land border. 88 FR 18227,



to be promulgated in time for the May 11, 2023, expiration of the public health emergency and
the corresponding expiration of the Title 42 public health Order. A 60-day comment period, on
the other hand, would have run until April 24, 2023, and a final rule would have been impossible
to prepare in the 17 days from April 24 to May 11, 2023. Having this rule in place for the
expiration of the Title 42 public health Order will disincentivize the expected surge of irregular
migration and instead incentivize migrants to take safe, orderly, and lawful pathways to the
United States or to seek protection in third countries in the region. The rule will thus prevent a
severe strain on the immigration system, as well as protect migrants from the dangerous journey
to the SWB and the human smugglers that profit on their vulnerability. Contrary to some
commenters’ allegations, the Departments did not select a 30-day comment period to limit public
involvement on the rule.

The Departments disagree with commenters” statements that the Departments’ reliance
on the end of the Title 42 public health Order is inapt because ending Title 42 was a government
choice, and the Departments should have had time to prepare without a 30-day comment period.
First, the Departments note that the Title 42 public health Order is ending based on factual
developments, and the Departments do not control either those factual developments or the
decision to recognize those factual developments by terminating the public health Order.
Second, litigation and the resulting injunctions over ending the Title 42 public health Order have
made it difficult for the Departments to predict an exact end date. See, e.g., Arizona v.
Mayorkas, 143 S. Ct. 478 (2022) (granting States’ application for stay pending certiorari and
preventing the District Court for the District of Columbia from giving effect to its order setting
aside and vacating the Title 42 public health Order); Louisiana v. CDC, 603 F. Supp. 3d 406
(W.D. La. 2022) (granting States’ motion for a preliminary injunction prohibiting enforcement of

the CDC’s order terminating Title 42). Accordingly, it was not until the Administration



announced?!? its plan to have the public health emergency that underpins the Title 42 public
health Order extend until May 11, 2023, and then expire that the end of the Title 42 public health
Order changed from speculative to more concrete. The Departments then published the NPRM
in short order, 24 days after the Administration’s statement of intent. Finally, as discussed in the
NPRM and elsewhere in this preamble, the CHNV parole processes that the Departments
developed in October 2022 (Venczucla) and January 2023 (Cuba, Haiti, and Nicaragua) have
shown significant success in reducing encounters and encouraging noncitizens to seek lawful
pathways to enter the United States. This rule adopts a similar design as these programs—
coupling the incentives of lawful pathways with disincentives for failing to pursue those
pathways—based, in part, on the successes of those programs in decreasing irregular migration.
Because those successes were not seen until as late as January 2023, commenters are incorrect
that the Departments could have published it long before February 2023. Once the NPRM was
published, it was reasonable to include a 30-day comment period in light of the impending end of
Title 42 public health Order.

Finally, the Departments have investigated commenters’ allegations of technical errors
that led to comments being “discarded™ or not submitted with the eRulemaking Program at the
GSA. A GSA representative explained the following:

e The API, which allows the clectronic submission of comments to regulations.gov
by third-party software, was operating normally from March 20, 2023, to March
28, 2023.

e Commenters are incorrect that any submitted comments were “discarded” as
comments that arc received are not discarded.

e While some users reported errors on the submission of API comments, all
unsuccessful transactions were successfully resubmitted within a maximum of 30
minutcs.

e In addition, the eRulemaking Program accommodated one commenting
organization with a temporary increcase to the API posting rate limit so that the
organization could submit approximately 26,000 comments by the close of the
comment period.

32 Office of Mgmt. & Budget, Exec. Office of the President, Statement of Administration Policy (Jan. 30, 2023),
https.//www.whitehouse.gov/wp-content/uploads/2023/01/SAP-H.R.-382-H.J.-Res.-7.pdf.



e Nonc of the help desk call logs reflect a call related to this rule nor a discussion
indicating an unresolved error when posting comments.

Accordingly, the Departments do not belicve that any technical errors prevented
commenters from submitting comments within the 30-day comment period.

Overall, the Departments find that the time afforded by a 30-day comment period to
prepare a final rule prior to the expiration of the Title 42 public health Order, which would not
have been possible with a longer comment period, outweighs the arguments raised in support of
a longer comment period by commenters. Commenters have provided numerous and detailed
comments regarding the NPRM, and the Departments appreciate their effort to provide thorough
commentary for the Departments’ consideration during the preparation of this final rule.

ii. Insufficient Consideration of Public Comments

Comments: Commenters stated that the timeline for the rule risks that the Departments
will not seriously consider public comments before implementing a final rule and gives the
appearance that the Departments have predetermined the outcome of the NPRM. Many
commenters stated that the short time span between the scheduled close of the comment period
(at the end of March 27, 2023) and the anticipated issuance of the final rule (no later than May
12, 2023) suggested that the Departments would not meaningfully consider public comments.
Commenters stated that the Departments should have issued a proposed rule earlier than
February 2023 to give the Departments more time to carefully consider comments received and
revise policy plans prior to the issuance of a final rule.

Response: The Departments have included an extensive discussion of comments received
as part of this preamble. The Departments strongly disagree with the commenters” assertions
that the Departments failed to meaningfully consider public comments in issuing this final rule.
The Departments’ receptivity to public comments is demonstrated by, for instance:

e The extensive and substantive discussion of public comments in this preamble;

e Multiple revisions made by the Departments to the policy contained in the NPRM,
including clarifications of policy requested by commenters, a reorganization of the



regulatory text for clarity, and other policy changes that are responsive to public
comments; and

e The Departments’ choice to seck public comment in the first instance, notwithstanding
that this rulemaking involves a foreign affairs function of the United States and addresses
an emergency situation for which the Departments would have good cause to bypass
notice and comment.?1?

1. Delayed Effective Date

Comments: Commenters stated that they anticipated that the Departments would issue the
final rule in violation of the APA’s requirement of a 30-day delayed effective date for
substantive rules.?* Commenters stated that by delaying so long in issuing the NPRM, the
Departments had forfeited any argument for “good cause” to make the final rule effective
immediately. Commenters noted that there has been litigation for years over the ongoing
viability of Title 42 public health Order—itself an inherently temporary measure—and the April
2022 Title 42 termination Order. Commenters stated that the Departments could have conducted
a notice-and-comment rulemaking with a 30-day delayed effective date had they begun this
rulemaking sooner.

Response: As discussed in Section V.A. of this preamble, the Departments are invoking
the foreign affairs and good cause exceptions for bypassing a 30-day delayed effective date. See
5 U.S.C. 553(a)(1) and (d). The Departments have determined that immediate implementation of
this rule is necessary to fortify bilateral relationships and avoid exacerbating a projected surge in
migration across the region following the lifting of the Title 42 public health Order.

Case law suggesting that an agency’s delay can effectively forfeit the agency’s “good
causc” relates primarily to the separate good cause exception applicable to notice-and-comment

rulemaking requirements under 5 U.S.C. 553(b)(B).*** Such case law has no bearing on the

33 See 5 U.S.C. 553(a)(1), (b)(B): see also Section VI.A. of this preamble.

34 See 5 U.S.C. 553(d).

35 See, e.g., Envt’l. Def. Fund v. EPA, 716 F.2d 915, 921-22 (D.C. Cir. 1983) (holding that because the agency
“failed to demonstrate that outside time pressures forced the agency to dispense with APA notice and comment
procedures . . . the agency’s action . . . [fell] outside the scope of the good cause exception”); Nat’l Ass'n of
Farmworkers Org. v. Marshall, 628 F.2d 604, 622 (D.C. Cir. 1980) (rejecting a good cause argument for bypassing
notice and comment because the time pressure cited by the agency “was due in large part to the [agency’s] own
delays™).



foreign affairs exemption under S U.S.C. 553(a)(1). In addition, it is not dispositive as to the
good cause exception at 5 U.S.C. 553(d), which serves “different policies” and “can be invoked
for different reasons.”?¢ Specifically, the 30-day delayed-effective-date requirement “is
intended to give affected partics time to adjust their behavior before the final rule takes effect,”™?’
but in this context, affected parties have been subject to the Title 42 public health Order for
years, and cannot reasonably argue that they require an additional 30 days to adjust their
behavior to the new approach taken in this rule.

Even if the forfeiture doctrine is applied in this context, however, the Departments have
pursued this rulemaking without delay, and in fact have proceeded as rapidly as possible under
the circumstances. As discussed at length in the NPRM, this rulemaking addresses a range of
dynamic circumstances, including major recent shifts in migration patterns across the
hemisphere, altered incentives at the SWB created by the application of the Title 42 public health
Order (which has carried no immigration consequences and resulted in many migrants trying
repeatedly to enter the United States), and ongoing litigation regarding the Title 42 public health
Order.*** The Departments have sought to address these circumstances in a variety of ways,
including the six-pillar strategy outlined in the April 2022 DHS Plan for Southwest Border
Security and Preparedness; the issuance of the Asylum Processing IFR, 87 FR 18078; the
expansion of lawful pathways throughout the region and via the CHNV processes; and the
introduction of the CBP One app, among other measures. The Departments’ issuance of the
proposed rule while the litigation over the Title 42 public health Order was ongoing, and within
weeks of the Administration’s announcement regarding the impending termination of that Order,
reflects the high priority that the Departments have placed on issuing this rulemaking promptly

via a notice and comment process.

36 Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479, 1485 (9th Cir. 1992) (The “30-day waiting period in no way
relates to the notice and comment requirement, but the federal courts have not always been careful to maintain the
distinction” (internal citation and quotation omitted)).

7 Id

318 See 88 FR at 11708-14,



2. Paperwork Reduction Act (“PRA”)

Comment: A commenter stated that the Departments had not posted to the public docket
any proposed revisions to the collection of information under Office of Management and Budget
(“OMB?”") Control Number 1651-0140, Collection of Advance Information from Certain
Undocumented Individuals on the Land Border. The commenter stated that such revision
appeared particularly important given the NPRM’s proposed codification of the required use of
the CBP One app to access regular Title 8 asylum processing. The commenter stated that, as a
consequence of the failure to post the proposed revisions, they were unable to comment on the
proposed changes to the collection of information. A commenter expressed concern that CBP
sought emergency approval to collect advance information on undocumented noncitizens and
bypassed the standard notice and comment process.

Response: With respect to commenters’ stated concerns about the public docket, the
Departments note that like all proposed revisions to collections of information, the proposed
rcvisions described in the NPRM were available for review throughout the comment period on
OMB’s website at https://www.reginfo.gov, under the Information Collection Review tab.?** The
Departments did not also post these comments to the public docket, but are unaware of any
attempt by the commenter to request a copy of the proposed changes by using the contact
information listed in the NPRM.

The Departments maintain that the nature of the proposed change to the collection of
information was clear to commenters, as the proposed change was described at length in the
NPRM and was the subject of many comments. The Supporting Statement that was available on
OMB’s website (and was the only document related to the information collection for which the
Departments had proposed revisions) described an NPRM that, if finalized, “would change the

consequences, for some noncitizens and for a temporary period of time, of not using CBP One to

39 See OMB, ICR Documents: CLEAN Supporting Statement 165 1-0140 Advance Information Collection NPRM
Changes, htips://www.reginfo.gov/public/do/PRAViewDocument?ref nbr=202302-1651-001 (last visited Mar. 29,
2023).



schedule an appointment to present themselves at a POE.”32° The Supporting Statement
explained that such noncitizens would “be subject to a rebuttable presumption of asylum
ineligibility, unless the noncitizen demonstrates by a preponderance of the cvidence that it was
not possible to access or use CBP One due to a language barrier, illiteracy, significant technical
failure, or other ongoing and serious obstacle; or that the noncitizen is otherwise not subject to
the rebuttable presumption.”?* The Supporting Statement further clarified that “[t]here is no
change to the information being collected under this collection or the use of the information by
CBP, but this change would alter the consequences of not using the collection, and thus increases
the estimated annual number of responses in the collection.”32?

Regarding the concern with using the emergency PRA approval process for the collection
of information via the CBP One app, CBP notes that, although the initial collection was
approved on an emergency basis,?? the relevant PRA approval for the collection that is being
used for this rule (OMB Control Number 1651-0140) was subsequently done using the normal
PRA process, which included two Federal Register notices and an opportunity for public
comment.??* Further, this collection is being revised again through this rule, and the public was
given additional opportunity to comment on the information collection in this rulemaking. See
88 FR at 11749-50.

Members of the public are welcome to submit comments to OMB on the collection of
information via https.://www.reginfo.gov for a period of 30 days following issuance of this final

rule.
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323 See OIRA, OIRA Conclusion, OMB Control No. 1651-0140, Collection of Advance Information from Certain
Undocumented Individuals on the Land Border (May 3, 2021),

hitps srwwsreginfo.govipublicdido/PRAV iewlCR 2vef nbr=202104-1651-001,

324 See 86 FR 73304 (Dec. 27, 2021)