U.S. Customs and Border Protection

CBP Dec. 20-19
——e

COUNTRY OF ORIGIN MARKING OF PRODUCTS FROM
THE WEST BANK AND GAZA

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: General notice.

SUMMARY: This document notifies the public that, for country of
origin marking purposes, imported goods produced in the West Bank,
specifically in Area C under the Israeli-Palestinian Interim Agree-
ment (the Oslo Accords), signed on September 28, 1995, and the area
known as “H2” under the Israeli-Palestinian Protocol Concerning
Redeployment in Hebron and Related Documents (the Hebron Proto-
col), signed January 17, 1997, must be marked to indicate their origin
as “Israel,” “Product of Israel,” or “‘Made in Israel.” Goods produced in
the West Bank, specifically in Areas A and B under the Oslo Accords
and the area known as “H1” under the 1997 Hebron Protocol, must be
marked to indicate their origin as “West Bank,” “Product of West
Bank,” or “Made in West Bank.” Goods produced in Gaza must be
marked to indicate their origin as “Gaza,” “Product of Gaza,” “Made in
Gaza,” “Gaza Strip,” “Product of Gaza Strip,” or “Made in Gaza Strip.”
Imported goods from any of these territorial areas must not include
“West Bank/Gaza,” “West Bank/Gaza Strip,” “West Bank and Gaza,”
or words of similar meaning.

DATES: The position set forth in this document is applicable as of
December 23, 2020. A transition period will be granted for
importers to implement marking consistent with this notice.
Products from the West Bank or Gaza, when entered or withdrawn
from warehouse for consumption into the United States after
March 23, 2021, must be marked in accordance with the position
set forth in this notice, for purposes of 19 U.S.C. 1304.

FOR FURTHER INFORMATION CONTACT: For legal matters,
contact Yuliya A. Gulis, Chief, Food, Textiles and Marking Branch,
Regulations and Rulings, Office of Trade, (202) 325-0042 or
yuliya.a.gulis@cbp.dhs.gov. For policy matters, contact Margaret
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Gray, Chief, Trade Agreements Branch, Office of Trade, (202)
253-0927 or FTA@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:

A. Background on Guidance from the Department of State

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304),
provides that, unless excepted, every article of foreign origin (or its
container) imported into the United States shall be marked in a
conspicuous place as legibly, indelibly, and permanently as the nature
of the article (or its container) will permit, in such a manner as to
indicate to the ultimate purchaser in the United States the English
name of the country of origin of the article. Failure to mark an article
in accordance with the requirements of 19 U.S.C. 1304 shall result in
the levy of a duty of ten percent ad valorem. Part 134 of title 19 of the
Code of Federal Regulations (19 CFR part 134), implements the
country of origin marking requirements and exceptions of 19 U.S.C.
1304.

In Treasury Decision (T.D.) 95-25, published in the Federal Reg-
ister on April 6, 1995 (60 FR 17607), the U.S. Customs Service (U.S.
Customs and Border Protection’s predecessor agency) discussed the
proper country of origin marking for imported goods produced in the
West Bank or Gaza Strip. Prior to the issuance of T.D. 95-25, the U.S.
Customs Service had taken the position that, in order for the country
of origin marking of a good which was produced in the West Bank or
Gaza Strip to be considered acceptable, the word “Israel” must appear
in the marking designation. However, by letter dated October 24,
1994, the Department of State advised the Department of the Trea-
sury that, in view of certain developments, principally the Israeli-
Palestine Liberation Organization (PLO) Declaration of Principles on
Interim Self-Government Arrangements (the DOP), signed on Sep-
tember 13, 1993, the primary purpose of 19 U.S.C. 1304 would be best
served if goods produced in the West Bank or Gaza Strip were per-
mitted to be marked “West Bank” or “Gaza Strip.” Accordingly, the
U.S. Customs Service notified the public in T.D. 95-25 that, unless
excepted from marking, goods produced in the West Bank or Gaza
Strip shall be marked as “West Bank,” “Gaza,” or “Gaza Strip” in
accordance with the requirements of 19 U.S.C. 1304 and 19 CFR part
134, and shall not contain the words “Israel,” “Made in Israel,” “Oc-
cupied Territories-Israel,” or words of similar meaning.

Subsequently, by letter dated January 13, 1997, the Department of
State advised the Department of the Treasury that the Palestinian
Authority asked that the United States accept the country of origin
marking “West Bank/Gaza” so as to reaffirm the territorial unity of
the two areas. The Department of State further advised that it con-
siders the West Bank and Gaza Strip to be one area for political,
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economic, legal and other purposes. Accordingly, the Department of
State requested that the U.S. Customs Service accept the country of
origin markings “West Bank/Gaza” and “West Bank and Gaza” for
products from those areas, and that the U.S. Customs Service con-
tinue to accept the markings “West Bank,” “Gaza,” and “Gaza Strip.”
Based upon this advice, the U.S. Customs Service notified the public
in T.D. 97-16, published in the Federal Register on March 14, 1997
(62 FR 12269), that acceptable country of origin markings for im-
ported goods produced in the West Bank or Gaza Strip included the
following: “West Bank/Gaza,” “West Bank/Gaza Strip,” “West Bank
and Gaza,” “West Bank and Gaza Strip,” “West Bank,” “Gaza,” and
“Gaza Strip.”

By letter dated December 1, 2020, the Department of State has now
advised U.S. Customs and Border Protection (CBP) that there has
been no further transfer of relevant authorities from Israel to the
Palestinian Authority since issuance of the earlier guidance and Is-
rael continues to exercise relevant authorities in areas of the West
Bank. The Department of State further advised that it recognizes
that Israel has disengaged from Gaza and that Gaza and the West
Bank are politically and administratively separate and should be
treated accordingly. In light of these developments, and consistent
with the purposes of 19 U.S.C. 1304 of providing important informa-
tion to U.S. purchasers, the Department of State recommends that
the country of origin marking requirements for goods produced in the
West Bank or Gaza be updated as set forth below in Section C of this
notice.

B. Reliance upon Guidance From the Department of State

In the past, CBP (formerly the U.S. Customs Service) has relied
upon guidance received from the Department of State in making
determinations regarding the “country of origin” of a good for mark-
ing purposes. As described in detail in Section A, the U.S. Customs
Service relied on advice from the Department of State in issuing
Treasury Decisions 95-25 and 97-16 pertaining to the country of
origin marking of imported goods produced in the West Bank or Gaza.
Accordingly, and consistent with prior decisions, CBP is relying upon
advice from the Department of State for purposes of defining the term
“country” within the meaning of 19 CFR 134.1(a).

C. New Guidance from the Department of State and
Transition Period

Pursuant to the recent guidance from the Department of State, this
document notifies the public that, for purposes of 19 U.S.C. 1304, the
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acceptable country of origin markings for imported goods produced in
the territorial areas known as the West Bank or Gaza Strip consist of
the following:

e Goods produced in the territorial areas of the West Bank where
Israel continues to exercise relevant authorities—specifically Area C
under the Oslo Accords and the area known as “H2” which is under
Israeli administrative control consistent with the 1997 Hebron
protocol—must be marked as “Israel,” “Product of Israel,” or “Made in
Israel.”

¢ Goods produced in Areas A and B under the Oslo Accords, which
are under the civilian oversight of the Palestinian Authority for these
purposes, along with the area known as “H1” from the 1997 Hebron
Protocol, must be marked as “West Bank,” “Product of West Bank,” or
“Made in West Bank.”

¢ Goods produced in Gaza must be marked as “Gaza,” “Product of
Gaza,” “Made in Gaza,” “Gaza Strip,” “Product of Gaza Strip,” or
“Made in Gaza Strip.”

e Goods from any of these territorial areas must not be marked in
conjunctive form, such as “West Bank/Gaza,” “West Bank/Gaza
Strip,” “West Bank and Gaza,” or words of similar meaning.

Given commercial realities, affected parties may need a transition
period to implement marking consistent with the position announced
in this notice. Therefore, unless excepted from marking, goods pro-
duced in the territorial areas known as the West Bank or Gaza Strip,
which are entered or withdrawn from warehouse for consumption
into the United States after March 23, 2021, must be marked in
accordance with the position set forth above, for purposes of 19 U.S.C.
1304.

Dated: December 18, 2020.

Brenpa B. Swmith,

Executive Assistant Commissioner,
Office of Trade.

[Published in the Federal Register, December 23, 2020 (85 FR 83984)]
e
19 CFR CHAPTER 1

NOTIFICATION OF TEMPORARY TRAVEL RESTRICTIONS
APPLICABLE TO LAND PORTS OF ENTRY AND FERRIES
SERVICE BETWEEN THE UNITED STATES AND MEXICO

AGENCY: Office of the Secretary, U.S. Department of Homeland
Security; U.S. Customs and Border Protection, U.S. Department of
Homeland Security.
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ACTION: Notification of continuation of temporary travel restric-
tions.

SUMMARY: This document announces the decision of the Secretary
of Homeland Security (Secretary) to continue to temporarily limit the
travel of individuals from Mexico into the United States at land ports
of entry along the United States-Mexico border. Such travel will be
limited to “essential travel,” as further defined in this document.

DATES: These restrictions go into effect at 12 a.m. Eastern
Standard Time (EST) on December 22, 2020 and will remain in
effect until 11:59 p.m. EST on January 21, 2021.

FOR FURTHER INFORMATION CONTACT: Stephanie
Watson, Office of Field Operations Coronavirus Coordination Cell,
U.S. Customs and Border Protection (CBP) at 202-325-0840.

SUPPLEMENTARY INFORMATION:

Background

On March 24, 2020, DHS published notice of the Secretary’s deci-
sion to temporarily limit the travel of individuals from Mexico into
the United States at land ports of entry along the United States-
Mexico border to “essential travel,” as further defined in that docu-
ment.! The document described the developing circumstances regard-
ing the COVID-19 pandemic and stated that, given the outbreak and
continued transmission and spread of the virus associated with
COVID-19 within the United States and globally, the Secretary had
determined that the risk of continued transmission and spread of the
virus associated with COVID-19 between the United States and
Mexico posed a “specific threat to human life or national interests.”
The Secretary later published a series of notifications continuing such
limitations on travel until 11:59 p.m. EST on December 21, 2020.2

The Secretary has continued to monitor and respond to the
COVID-19 pandemic. As of the week of December 8, there have been

185 FR 16547 (Mar. 24, 2020). That same day, DHS also published notice of the Secretary’s
decision to temporarily limit the travel of individuals from Canada into the United States
at land ports of entry along the United States-Canada border to “essential travel,” as
further defined in that document. 85 FR 16548 (Mar. 24, 2020).

2 See 85 FR 74604 (Nov. 23, 2020); 85 FR 67275 (Oct. 22, 2020); 85 FR 59669 (Sept. 23,
2020); 85 FR 51633 (Aug. 21, 2020); 85 FR 44183 (July 22, 2020); 85 FR 37745 (June 24,
2020); 85 FR 31057 (May 22, 2020); 85 FR 22353 (Apr. 22, 2020). DHS also published
parallel notifications of the Secretary’s decisions to continue temporarily limiting the travel
of individuals from Canada into the United States at land ports of entry along the United
States-Canada border to “essential travel.” See 85 FR 74603 (Nov. 23, 2020); 85 FR 67276
(Oct. 22, 2020); 85 FR 59670 (Sept. 23, 2020); 85 FR 51634 (Aug. 21, 2020); 85 FR 44185
(July 22, 2020); 85 FR 37744 (June 24, 2020); 85 FR 31050 (May 22, 2020); 85 FR 22352
(Apr. 22, 2020).
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over 65 million confirmed cases globally, with over 1.5 million con-
firmed deaths.® There have been over 15.2 million confirmed and
probable cases within the United States,* over 400,000 confirmed
cases in Canada,’ and over 1.1 million confirmed cases in Mexico.®

Notice of Action

Given the outbreak and continued transmission and spread of
COVID-19 within the United States and globally, the Secretary has
determined that the risk of continued transmission and spread of the
virus associated with COVID-19 between the United States and
Mexico poses an ongoing “specific threat to human life or national
interests.”

U.S. and Mexican officials have mutually determined that non-
essential travel between the United States and Mexico poses addi-
tional risk of transmission and spread of the virus associated with
COVID-19 and places the populace of both nations at increased risk
of contracting the virus associated with COVID-19. Moreover, given
the sustained human-to-human transmission of the virus, returning
to previous levels of travel between the two nations places the per-
sonnel staffing land ports of entry between the United States and
Mexico, as well as the individuals traveling through these ports of
entry, at increased risk of exposure to the virus associated with
COVID-19. Accordingly, and consistent with the authority granted in
19 U.S.C. 1318(b)(1)(C) and (b)(2),” I have determined that land ports

3 WHO, Coronavirus disease 2019 (COVID-19) Weekly Epidemiological Update (Dec. 8,
2020), available at hitps:/ /www.who.int/publications/m/item /weekly-epidemiological-
update-8-december-2020.

4 CDC, COVID Data Tracker (accessed Dec. 10, 2020), available at https:/ / covid.cdc.gov/
covid-data-tracker/.

5 WHO, COVID-19 Weekly Epidemiological Update (Dec. 8, 2020).
61d.

719 U.S.C. 1318(b)(1)(C) provides that “[n]otwithstanding any other provision of law, the
Secretary of the Treasury, when necessary to respond to a national emergency declared
under the National Emergencies Act (50 U.S.C. 1601 et seq.) or to a specific threat to human
life or national interests,” is authorized to “[t]ake any . . . action that may be necessary to
respond directly to the national emergency or specific threat.” On March 1, 2003, certain
functions of the Secretary of the Treasury were transferred to the Secretary of Homeland
Security. See 6 U.S.C. 202(2), 203(1). Under 6 U.S.C. 212(a)(1), authorities “related to
Customs revenue functions” were reserved to the Secretary of the Treasury. To the extent
that any authority under section 1318(b)(1) was reserved to the Secretary of the Treasury,
it has been delegated to the Secretary of Homeland Security. See Treas. Dep’t Order No.
100-16 (May 15, 2003), 68 FR 28322 (May 23, 2003). Additionally, 19 U.S.C. 1318(b)(2)
provides that “[n]otwithstanding any other provision of law, the Commissioner of U.S.
Customs and Border Protection, when necessary to respond to a specific threat to human
life or national interests, is authorized to close temporarily any Customs office or port of
entry or take any other lesser action that may be necessary to respond to the specific
threat.” Congress has vested in the Secretary of Homeland Security the “functions of all
officers, employees, and organizational units of the Department,” including the Commis-
sioner of CBP. 6 U.S.C. 112(a)(3).
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of entry along the U.S.-Mexico border will continue to suspend nor-
mal operations and will only allow processing for entry into the
United States of those travelers engaged in “essential travel,” as
defined below. Given the definition of “essential travel” below, this
temporary alteration in land ports of entry operations should not
interrupt legitimate trade between the two nations or disrupt critical
supply chains that ensure food, fuel, medicine, and other critical
materials reach individuals on both sides of the border.

For purposes of the temporary alteration in certain designated
ports of entry operations authorized under 19 U.S.C. 1318(b)(1)(C)
and (b)(2), travel through the land ports of entry and ferry terminals
along the United States-Mexico border shall be limited to “essential
travel,” which includes, but is not limited to—

e U.S. citizens and lawful permanent residents returning to the
United States;

e Individuals traveling for medical purposes (e.g., to receive medi-
cal treatment in the United States);

e Individuals traveling to attend educational institutions;

e Individuals traveling to work in the United States (e.g., individu-
als working in the farming or agriculture industry who must travel
between the United States and Mexico in furtherance of such work);

¢ Individuals traveling for emergency response and public health
purposes (e.g., government officials or emergency responders entering
the United States to support federal, state, local, tribal, or territorial
government efforts to respond to COVID-19 or other emergencies);

¢ Individuals engaged in lawful cross-border trade (e.g., truck driv-
ers supporting the movement of cargo between the United States and
Mexico);

¢ Individuals engaged in official government travel or diplomatic
travel,

e Members of the U.S. Armed Forces, and the spouses and children
of members of the U.S. Armed Forces, returning to the United States;
and

¢ Individuals engaged in military-related travel or operations.

The following travel does not fall within the definition of “essential
travel” for purposes of this Notification—

e Individuals traveling for tourism purposes (e.g., sightseeing, rec-
reation, gambling, or attending cultural events).

At this time, this Notification does not apply to air, freight rail, or
sea travel between the United States and Mexico, but does apply to
passenger rail, passenger ferry travel, and pleasure boat travel be-
tween the United States and Mexico. These restrictions are tempo-
rary in nature and shall remain in effect until 11:59 p.m. EST on
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January 21, 2021. This Notification may be amended or rescinded
prior to that time, based on circumstances associated with the specific
threat.®

The Commissioner of U.S. Customs and Border Protection (CBP) is
hereby directed to prepare and distribute appropriate guidance to
CBP personnel on the continued implementation of the temporary
measures set forth in this Notification. The CBP Commissioner may
determine that other forms of travel, such as travel in furtherance of
economic stability or social order, constitute “essential travel” under
this Notification. Further, the CBP Commissioner may, on an indi-
vidualized basis and for humanitarian reasons or for other purposes
in the national interest, permit the processing of travelers to the
United States not engaged in “essential travel.”

The Acting Secretary of Homeland Security, Chad F. Wolf, having
reviewed and approved this document, has delegated the authority to
electronically sign this document to Chad R. Mizelle, who is the
Senior Official Performing the Duties of the General Counsel for
DHS, for purposes of publication in the Federal Register.

Cuap R. MIzELLE,
Senior Official
Performing the Duties of the General Counsel,
U.S. Department of Homeland Security.

[Published in the Federal Register, December 22, 2020 (85 FR 83433)]
’

19 CFR CHAPTER 1

NOTIFICATION OF TEMPORARY TRAVEL RESTRICTIONS
APPLICABLE TO LAND PORTS OF ENTRY AND FERRIES
SERVICE BETWEEN THE UNITED STATES AND CANADA

AGENCY: Office of the Secretary, U.S. Department of Homeland
Security; U.S. Customs and Border Protection, U.S. Department of
Homeland Security.

ACTION: Notification of continuation of temporary travel restric-
tions.

SUMMARY: This document announces the decision of the Secretary
of Homeland Security (Secretary) to continue to temporarily limit the
travel of individuals from Canada into the United States at land ports

8 DHS is working closely with counterparts in Mexico and Canada to identify appropriate
public health conditions to safely ease restrictions in the future and support U.S. border
communities.
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of entry along the United States-Canada border. Such travel will be
limited to “essential travel,” as further defined in this document.

DATES: These restrictions go into effect at 12 a.m. Eastern
Standard Time (EST) on December 22, 2020 and will remain in
effect until 11:59 p.m. EST on January 21, 2020.

FOR FURTHER INFORMATION CONTACT: Stephanie
Watson, Office of Field Operations Coronavirus Coordination Cell,
U.S. Customs and Border Protection (CBP) at 202-325-0840.

SUPPLEMENTARY INFORMATION:

Background

On March 24, 2020, DHS published notice of the Secretary’s deci-
sion to temporarily limit the travel of individuals from Canada into
the United States at land ports of entry along the United States-
Canada border to “essential travel,” as further defined in that docu-
ment.! The document described the developing circumstances regard-
ing the COVID-19 pandemic and stated that, given the outbreak and
continued transmission and spread of the virus associated with
COVID-19 within the United States and globally, the Secretary had
determined that the risk of continued transmission and spread of the
virus associated with COVID-19 between the United States and
Canada posed a “specific threat to human life or national interests.”
The Secretary later published a series of notifications continuing such
limitations on travel until 11:59 p.m. EST on December 21, 2020.2

The Secretary has continued to monitor and respond to the
COVID-19 pandemic. As of the week of December 8, there have been
over 65 million confirmed cases globally, with over 1.5 million con-
firmed deaths.? There have been over 15.2 million confirmed and

185 FR 16548 (Mar. 24, 2020). That same day, DHS also published notice of the Secretary’s
decision to temporarily limit the travel of individuals from Mexico into the United States at
land ports of entry along the United States-Mexico border to “essential travel,” as further
defined in that document. 85 FR 16547 (Mar. 24, 2020).

2 See 85 FR 74603 (Nov. 23, 2020); 85 FR 67276 (Oct. 22, 2020); 85 FR 59670 (Sept. 23,
2020); 85 FR 51634 (Aug. 21, 2020); 85 FR 44185 (July 22, 2020); 85 FR 37744 (June 24,
2020); 85 FR 31050 (May 22, 2020); 85 FR 22352 (Apr. 22, 2020). DHS also published
parallel notifications of the Secretary’s decisions to continue temporarily limiting the travel
of individuals from Mexico into the United States at land ports of entry along the United
States-Mexico border to “essential travel.” See 85 FR 74604 (Nov. 23, 2020); 85 FR 67275
(Oct. 22, 2020); 85 FR 59669 (Sept. 23, 2020); 85 FR 51633 (Aug. 21, 2020); 85 FR 44183
(July 22, 2020); 85 FR 37745 (June 24, 2020); 85 FR 31057 (May 22, 2020); 85 FR 22353
(Apr. 22, 2020).

3 WHO, Coronavirus disease 2019 (COVID-19) Weekly Epidemiological Update (Dec. 8,
2020), available at hitps:/ /www.who.int/publications/m/item /weekly-epidemiological-
update-8-december-2020.
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probable cases within the United States,* over 400,000 confirmed
cases in Canada,® and over 1.1 million confirmed cases in Mexico.®

Notice of Action

Given the outbreak and continued transmission and spread of
COVID-19 within the United States and globally, the Secretary has
determined that the risk of continued transmission and spread of the
virus associated with COVID-19 between the United States and
Canada poses an ongoing “specific threat to human life or national
interests.”

U.S. and Canadian officials have mutually determined that non-
essential travel between the United States and Canada poses addi-
tional risk of transmission and spread of the virus associated with
COVID-19 and places the populace of both nations at increased risk
of contracting the virus associated with COVID-19. Moreover, given
the sustained human-to-human transmission of the virus, returning
to previous levels of travel between the two nations places the per-
sonnel staffing land ports of entry between the United States and
Canada, as well as the individuals traveling through these ports of
entry, at increased risk of exposure to the virus associated with
COVID-19. Accordingly, and consistent with the authority granted in
19 U.S.C. 1318(b)(1)(C) and (b)(2),” I have determined that land ports
of entry along the U.S.-Canada border will continue to suspend nor-
mal operations and will only allow processing for entry into the
United States of those travelers engaged in “essential travel,” as
defined below. Given the definition of “essential travel” below, this

4 CDC, COVID Data Tracker (accessed Dec. 10, 2020), available at https:/ / covid.cdc.gov/
covid-data-tracker/.

5 WHO, COVID-19 Weekly Epidemiological Update (Dec. 8, 2020).
61d.

719 U.S.C. 1318(b)(1)(C) provides that “[n]otwithstanding any other provision of law, the
Secretary of the Treasury, when necessary to respond to a national emergency declared
under the National Emergencies Act (50 U.S.C. 1601 et seq.) or to a specific threat to human
life or national interests,” is authorized to “[t]ake any . . . action that may be necessary to
respond directly to the national emergency or specific threat.” On March 1, 2003, certain
functions of the Secretary of the Treasury were transferred to the Secretary of Homeland
Security. See 6 U.S.C. 202(2), 203(1). Under 6 U.S.C. 212(a)(1), authorities “related to
Customs revenue functions” were reserved to the Secretary of the Treasury. To the extent
that any authority under section 1318(b)(1) was reserved to the Secretary of the Treasury,
it has been delegated to the Secretary of Homeland Security. See Treas. Dep’t Order No.
100-16 (May 15, 2003), 68 FR 28322 (May 23, 2003). Additionally, 19 U.S.C. 1318(b)(2)
provides that “[n]otwithstanding any other provision of law, the Commissioner of U.S.
Customs and Border Protection, when necessary to respond to a specific threat to human
life or national interests, is authorized to close temporarily any Customs office or port of
entry or take any other lesser action that may be necessary to respond to the specific
threat.” Congress has vested in the Secretary of Homeland Security the “functions of all
officers, employees, and organizational units of the Department,” including the Commis-
sioner of CBP. 6 U.S.C. 112(a)(3).
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temporary alteration in land ports of entry operations should not
interrupt legitimate trade between the two nations or disrupt critical
supply chains that ensure food, fuel, medicine, and other critical
materials reach individuals on both sides of the border.

For purposes of the temporary alteration in certain designated
ports of entry operations authorized under 19 U.S.C. 1318(b)(1)(C)
and (b)(2), travel through the land ports of entry and ferry terminals
along the United States-Canada border shall be limited to “essential
travel,” which includes, but is not limited to—

e U.S. citizens and lawful permanent residents returning to the
United States;

e Individuals traveling to attend educational institutions;

e Individuals traveling to work in the United States (e.g., individu-
als working in the farming or agriculture industry who must travel
between the United States and Canada in furtherance of such work);

e Individuals traveling for emergency response and public health
purposes (e.g., government officials or emergency responders entering
the United States to support federal, state, local, tribal, or territorial
government efforts to respond to COVID-19 or other emergencies);

¢ Individuals engaged in lawful cross-border trade (e.g., truck driv-
ers supporting the movement of cargo between the United States and
Canada);

¢ Individuals engaged in official government travel or diplomatic
travel;

e Members of the U.S. Armed Forces, and the spouses and children
of members of the U.S. Armed Forces, returning to the United States;
and

e Individuals engaged in military-related travel or operations.

The following travel does not fall within the definition of “essential
travel” for purposes of this Notification—

¢ Individuals traveling for tourism purposes (e.g., sightseeing, rec-
reation, gambling, or attending cultural events).

At this time, this Notification does not apply to air, freight rail, or
sea travel between the United States and Canada, but does apply to
passenger rail, passenger ferry travel, and pleasure boat travel be-
tween the United States and Canada. These restrictions are tempo-
rary in nature and shall remain in effect until 11:59 p.m. EST on
January 21, 2020. This Notification may be amended or rescinded
prior to that time, based on circumstances associated with the specific
threat.®

8 DHS is working closely with counterparts in Mexico and Canada to identify appropriate
public health conditions to safely ease restrictions in the future and support U.S. border
communities.
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The Commissioner of U.S. Customs and Border Protection (CBP) is
hereby directed to prepare and distribute appropriate guidance to
CBP personnel on the continued implementation of the temporary
measures set forth in this Notification. The CBP Commissioner may
determine that other forms of travel, such as travel in furtherance of
economic stability or social order, constitute “essential travel” under
this Notification. Further, the CBP Commissioner may, on an indi-
vidualized basis and for humanitarian reasons or for other purposes
in the national interest, permit the processing of travelers to the
United States not engaged in “essential travel.”

The Acting Secretary of Homeland Security, Chad F. Wolf, having
reviewed and approved this document, has delegated the authority to
electronically sign this document to Chad R. Mizelle, who is the
Senior Official Performing the Duties of the General Counsel for
DHS, for purposes of publication in the Federal Register.

Cuap R. MIzELLE,
Senior Official
Performing the Duties of the General Counsel,
U.S. Department of Homeland Security.

[Published in the Federal Register, December 22, 2020 (85 FR 83432)]
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Compliance, U.S. Department of Commerce, of Washington, DC.

Gregory S. Menegaz and Alexandra H. Salzman, deKieffer & Horgan, PLLC, of
Washington, DC, argued for Defendant-Intervenors. With them on the brief was J.
Kevin Horgan.

OPINION

Eaton, Judge:

Bio-Lab, Inc., Clearon Corp., and Occidental Chemical Corp.
(“Plaintiffs”) are U.S. domestic producers of chlorinated isocyanu-
rates’ and the petitioners in this proceeding. They challenge the
United States Department of Commerce’s (“Commerce” or the “De-
partment”) final results published in Chlorinated Isocyanurates From
the People’s Republic of China, 84 Fed. Reg. 37,627 (Dep’t Commerce
Aug. 1, 2019) (“Final Results”), and the accompanying Issues and
Decision Mem. (July 12, 2019), P.R. 74 (“Final IDM”); see also Chlo-
rinated Isocyanurates From the People’s Rep. of China, 79 Fed. Reg.
67,424 (Dep’t Commerce Nov. 13, 2014) (“Order”).

In the Final Results, Commerce determined that Defendant-
Intervenors and mandatory respondents Juancheng Kangtai Chemi-

! Chlorinated isocyanurates, the subject chemicals, are “derivatives of cyanuric acid, de-
scribed as chlorinated s-triazine triones” that are used for, among other things, water
treatment. See Final IDM at 3; Chlorinated Isocyanurates from the People’s Rep. of China,
79 Fed. Reg. 67,424 (Dep’t Commerce Nov. 13, 2014) (countervailing duty order).

15
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cal Co., Ltd. (“Kangtai”) and Heze Huayi Chemical Co., Ltd. (“Heze”),
Chinese producers and exporters of the chemicals, received counter-
vailable subsidies during the period of review, including through a
loan program called the Export Buyer’s Credit Program.? It made this
determination on the basis of adverse inferences, having found that
the use of adverse facts available (“AFA”)® was warranted because the
Government of China (“China”) (1) failed to provide necessary infor-
mation about the operation of the Export Buyer’s Credit Program,
and (2) failed to act to the best of its ability to cooperate with Com-
merce’s requests for information about the program. See 19 U.S.C. §
1677e(a), (b) (2012); Final IDM at 5-6.

It is worth noting that, while the Department found that the re-
spondents benefitted from the Export Buyer’s Credit Program, based
on AFA, the only evidence on the record regarding its use is that the
respondents’ U.S. customers did not use the program. See Kangtai’s
Sec. IIT Quest. Resp. — Part II (Apr. 2, 2018), C.R. 10-12, Ex. 15;
Heze’s Sec. III Quest. Resp. — Part II (Apr. 2, 2018), C.R. 3-7, Ex. 13.

To determine an AFA rate for the Export Buyer’s Credit Program,
Commerce used a hierarchy it developed for administrative reviews.
See 19 U.S.C. § 1677e(d).* Applying step two of the hierarchy, the
Department selected the rate of 0.87 percent ad valorem as a compo-
nent of the final subsidy rate calculated for Kangtai and Heze. See
Final IDM at 31. This 0.87 percent rate had previously been deter-
mined in an earlier segment of the same proceeding for a Chinese
government loan program called the Export Seller’s Credit Program.
Commerce found the Export Seller’s Credit Program to be “similar” to
the Export Buyer’s Credit Program because each conferred a similar

2 The Export Buyer’s Credit Program provides credit at preferential rates to foreign
purchasers of goods exported by Chinese companies in order to promote exports. See
Clearon Corp. v. United States, No. 17-00171, 2020 WL 5981373, at *1 n.5 (CIT Oct. 8,
2020). The program has been the subject of several opinions by this Court. See, e.g., id. at
*9 nn.10-12 (collecting cases).

3 Before Commerce may use AFA, it must make two separate findings. First, Commerce
shall use facts available “[i]f . . . necessary information is not available on the record, or
... an interested party or any other person . . . fails to provide . . . information [that has been
requested by Commerce] . . . in the form and manner requested,” or “significantly impedes”
a proceeding. 19 U.S.C. § 1677e(a)(1), (2)(B), (C). Second, if Commerce determines that the
use of facts available is warranted, it must make the requisite additional finding that “an
interested party has failed to cooperate by not acting to the best of its ability to comply with
a request for information” before it may use an adverse inference “in selecting from among
the facts otherwise available.” Id. § 1677e(b)(1)(A).

4 In pertinent part, this subsection provides that if Commerce “uses an inference that is
adverse to the interests of a party under [19 U.S.C. § 1677e(b)(1)(A)] in selecting among the
facts otherwise available,” Commerce “may . . . in the case of a countervailing duty
proceeding . . . (i) use a countervailable subsidy rate applied for the same or similar program
in a countervailing duty proceeding involving the same country; or (ii) if there is no same
or similar program, use a countervailable subsidy rate for a subsidy program from a
proceeding that [Commerce] considers reasonable to use.” 19 U.S.C. § 1677e(d)(1).
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benefit: access to government-subsidized loans. See Final IDM at 31,
see also 19 U.S.C. § 1677e(d)(1)(A)(i) (emphasis added) (permitting
Commerce to “use a countervailable subsidy rate applied for the same
or similar program in a countervailing duty proceeding involving the
same country”).

As in their challenges to prior reviews of the Order,” here, Plaintiffs
do not question Commerce’s finding that the use of AFA was war-
ranted. Nor do Plaintiffs dispute the lawfulness of the hierarchy that
Commerce used to select an AFA rate for the Export Buyer’s Credit
Program. Rather, they argue that the hierarchy, as applied here,
resulted in a rate for the program that is “simply too low to induce”
China to cooperate with Commerce’s requests for information in the
future. See Pls.” Reply Br. Supp. Mot. J. Admin. R., ECF No. 34, 6
(“Pls.” Reply”). Thus, for Plaintiffs, the rate fails to satisfy the purpose
of the AFA statute and, therefore, is contrary to law. See Pls.” Mem.
Supp. Mot. J. Admin. R., ECF No. 25-1, 3 (“Pls.” Br.”); see also 19
U.S.C. § 1677e(b).

In addition, Plaintiffs claim that substantial record evidence does
not support the finding that the Export Buyer’s Credit Program and
the Export Seller’s Credit Program are “similar.” See Pls.” Br. 4.
Therefore, they ask the court to “remand [this case] to [Commerce]
with instructions to reconsider [these] issues and address specifically
the rationale for relying on a 0.87 percent subsidy rate rather than a
higher rate and the reasons for finding that Export Buyer’s Credits
and Export Seller’s Credits are ‘similar’ for purposes of applying
adverse inferences pursuant to the statute.” Pls.” Br. 21.

Defendant the United States (“Defendant”), on behalf of Commerce,
and Defendant-Intervenors Kangtai and Heze ask the court to sus-
tain the Final Results. See Def’s Resp. Pls.” Mot. J. Agency R., ECF
No. 32 (“Def.’s Br.”); see also Def.-Ints.” Resp., ECF No. 33.

Jurisdiction is found under 28 U.S.C. § 1581(c) (2012). As this Court
held on a similar record in Bio-Lab, Inc. v. United States, 44 CIT __,
435 F. Supp. 3d 1361 (2020), because Commerce’s selection of 0.87
percent as the AFA rate for the Export Buyer’s Credit Program is
supported by substantial evidence and otherwise in accordance with
law, the Final Results are sustained.

5 As Plaintiffs acknowledge in their brief, the issue raised in this lawsuit was also raised in
Bio-Lab, Inc. v. United States, Court No. 18-00155 and Clearon Corp. v. United States,
Consol. Court No. 17-00171. See Pls.’ Mem. Supp. Mot. J. Admin. R., ECF No. 25-1, 1 n.1.
The court notes that not only are the issues the same, but most of the arguments that the
plaintiff companies made in support of their motion for judgment on the agency record in
Bio-Lab, Inc. v. United States, Court No. 18-00155, are presented here again, nearly
verbatim.
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BACKGROUND

I. The Administrative Review

In January 2018, at the request of Plaintiffs and Defendant-
Intervenors, the Department commenced the third administrative
review of the Order. See Initiation of Antidumping and Countervail-
ing Duty Admin. Reviews, 83 Fed. Reg. 1329 (Dep’t Commerce Jan.
11, 2018). The period of review was January 1, 2016, through Decem-
ber 31, 2016. See Final IDM at 1. As in the second administrative
review, Kangtai and Heze, Chinese producers and exporters of the
subject chemicals, were selected as the mandatory respondents.

Between February and October 2018, Commerce sent question-
naires to China,® as well as to Kangtai and Heze. The Department
asked China to provide information about, among other things, the
operation of the Export Buyer’s Credit Program—a government loan
program administered by the state-owned China Export Import
Bank. From Kangtai and Heze, the Department sought information
about their U.S. customers’ use of the program during the period of
review. See Countervailing Duty Quest. for Third Admin. Rev. (Feb.
15, 2018), P.R. 8.

Between April and November 2018, Commerce received timely re-
sponses to its questionnaires. Kangtai and Heze provided the infor-
mation that Commerce asked for, including evidence that their U.S.
customers did not obtain financing through the Export Buyer’s Credit
Program. See Kangtai’s Sec. III Quest. Resp. — Part II at 14-15;
Heze’s Sec. III Quest. Resp. — Part II at 14-16. Consistent with its
responses to questionnaires issued in the second administrative re-
view, however, China responded that some of the information that the
Department sought about the operation of the Export Buyer’s Credit
Program was “not applicable,” because the mandatory respondents’
U.S. customers did not use the program. See China’s Initial Quest.
Resp. (Apr. 5, 2018), P.R. 25-28 at 24. In addition, China asserted
that it was “unable” to provide the requested information, not be-
cause it did not have it, but because, in its view, the information was
“not necessary” to Commerce’s determination. See China’s Initial
Quest. Resp. at 25.

II. Preliminary Results

On December 7, 2018, the preliminary results of the administrative
review were published. See Chlorinated Isocyanurates From the

% To send questionnaires to China, Commerce transmits them to the Embassy of the
People’s Republic of China, in Washington, DC. It did so here, addressing the questionnaire
to the attention of the First Secretary in the Economic and Commercial Office. See Coun-
tervailing Duty Quest. for Third Admin. Rev. (Feb. 15, 2018), P.R. 8.
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People’s Rep. of China, 83 Fed. Reg. 63,159 (Dep’t Commerce Dec. 7,
2018) (“Preliminary Results”), and accompanying Preliminary Deci-
sion Mem. (Nov. 30, 2018), P.R. 53 (“Prelim. Dec. Mem.”). Commerce
preliminarily determined that China failed to cooperate with its re-
quests for information. In particular, Commerce found that China’s
questionnaire responses failed to provide necessary information re-
garding, inter alia: (1) whether the China Export Import Bank uses
third-party banks to disburse or settle Export Buyer’s Credits, (2) the
interest rates it used during the period of review, and (3) whether,
after the program was amended in 2013, the China Export Import
Bank limited the provision of Export Buyer’s Credits to business
contracts exceeding $2 million. See Prelim. Dec. Mem. at 11-12.
Finding that it could not fully analyze the operation of the program
without this information, the Department concluded that necessary
information was missing from the record, and that the use of facts
available was warranted. See 19 U.S.C. § 1677e(a).

Commerce also found that China had failed to act to the best of its
ability to cooperate with its information requests, and used the ad-
verse inference that, during the period of review, Kangtai and Heze
received a countervailable benefit under the Export Buyer’s Credit
Program. See Prelim. Dec. Mem. at 12; see also 19 U.S.C. § 1677e(b).

Having found that Kangtai and Heze used and benefitted” from the
Export Buyer’s Credit Program, Commerce determined an AFA rate
for the program using a hierarchical approach. See 19 U.S.C. §
1677e(d); see also Final IDM at 30-31. The selected rate—0.87
percent—was included in Commerce’s calculation of preliminary in-
dividual countervailable subsidy rates for Kangtai and Heze. See
Preliminary Results, 83 Fed. Reg. at 63,160.

III. Final Results

On July 12, 2019, Commerce issued its Final IDM and found, as it
had in the Preliminary Results, that Kangtai and Heze received
countervailable subsidies at 0.87 percent ad valorem under the Ex-
port Buyer’s Credit Program.® See Final IDM at 27 (“As AFA, we
determine that [the Export Buyer’s Credit Program] provides a fi-
nancial contribution, is specific, and provides a benefit to the com-

7 Under Commerce’s regulations “[iln the case of a loan, a benefit exists to the extent that
the amount a firm pays on the government-provided loan is less than the amount the firm
would pay on a comparable commercial loan(s) that the firm could actually obtain on the
market.” 19 C.F.R. § 351.505(a)(1) (2018).

8 Commerce calculates “an ad valorem subsidy rate by dividing the amount of the benefit
allocated to the period of investigation or review by the sales value during the same period
of the product or products to which [it] attributes the subsidy . . ..” 19 C.F.R. § 351.525(a).



20 CUSTOMS BULLETIN AND DECISIONS, VOL. 54, No. 52, JANUARyY 6, 2021

pany respondents within the meaning of [the statute].”). Kangtai’s
and Heze’s final net subsidy rates, inclusive of the 0.87 percent rate,
were 1.54 percent and 1.71 percent, respectively. See Final Results,
84 Fed. Reg. at 37,628. Complaining that these final rates were too
low to induce China to cooperate with Commerce’s requests for infor-
mation, and questioning whether the Export Buyer’s Credit Program
and the Export Seller’s Program were “similar,” Plaintiffs commenced
this action.

STANDARD OF REVIEW

The court will sustain a determination by Commerce unless it is
“unsupported by substantial evidence on the record, or otherwise not
in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)().

LEGAL FRAMEWORK

I. Commerce’s Authority to Impose Countervailing Duties

If Commerce determines that a foreign government or public entity
“is providing, directly or indirectly, a countervailable subsidy with
respect to the manufacture, production, or export of a class or kind of
merchandise imported, or sold (or likely to be sold) for importation,
into the United States,” a duty will be imposed in an amount equal to
the net countervailable subsidy. 19 U.S.C. § 1671(a). This “remedial
measure . . . provides relief to domestic manufacturers by imposing
duties upon imports of comparable foreign products that have the
benefit of a subsidy from the foreign government.” Fine Furniture
(Shanghai) Ltd. v. United States, 748 F.3d 1365, 1368 (Fed. Cir. 2014)
(citation omitted). The countervailing duty statute applies equally
when the imported merchandise is from a nonmarket economy coun-
try.? See 19 U.S.C. § 1671(f)(1); see also TMK IPSCO v. United States,
41 CIT _, _, 222 F. Supp. 3d 1306, 1313 (2017).

In its countervailability determinations, Commerce must assess
the nature of a foreign government’s alleged financial contribution.
See 19 U.S.C. § 1677(5). Thus, “Commerce often requires information
from the foreign government allegedly providing the subsidy.” Fine
Furniture, 748 F.3d at 1369-70 (citation omitted). This is because
“normally, [foreign] governments are in the best position to provide
information regarding the administration of their alleged subsidy

9 A “nonmarket economy country,” such as China, is “any foreign country that [Commerce]
determines does not operate on market principles of cost or pricing structures, so that sales
of merchandise in such country do not reflect the fair value of the merchandise.” 19 U.S.C.
§ 1677(18)(A).
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programs, including eligible recipients.” Id. at 1370 (citation omit-
ted). For the same reason, “Commerce sometimes requires informa-
tion from a foreign government to determine whether a particular
respondent received a benefit from an alleged subsidy.” Id.

II. Commerce’s Authority to Use Adverse Inferences

Because Commerce lacks the power to subpoena documents and
information, the law authorizes it to use an adverse inference to
induce cooperation with its requests for information. See 19 U.S.C. §
1677e(b); see also BMW of N. Am. LLC v. United States, 926 F.3d
1291, 1295 (Fed. Cir. 2019) (quoting Nan Ya Plastics Corp. v. United
States, 810 F.3d 1333, 1338 (Fed. Cir. 2016)).

If adequate information is not forthcoming, Commerce may, under
the right circumstances, apply an adverse inference. First, there
must be a gap in the factual record. See 19 U.S.C. § 1677e(a). Thus, if
a party to a proceeding fails to provide, in a timely fashion, informa-
tion that Commerce has asked for, then “Commerce shall fill in the
gaps with ‘facts otherwise available.” Nippon Steel Corp. v. United
States, 337 F.3d 1373, 1381 (Fed. Cir. 2003) (quoting 19 U.S.C. §
1677e(a)).

Second, there must be a finding that an interested party has failed
to cooperate to “the best of its ability” with Commerce’s request for
information. See 19 U.S.C. § 1677e(b). “[Ilf Commerce determines
that an interested party has ‘failed to cooperate by not acting to the
best of its ability to comply’ with a request for information, it may use
an adverse inference in selecting a rate from these facts,” pursuant to
19 U.S.C. § 1677e(b).'® BMW, 926 F.3d at 1295 (citation omitted).

The purpose of AFA is to provide respondents with an incentive to
cooperate in Commerce’s investigations and reviews. See F.lli De
Cecco Di Filippo Fara S. Martino S.p.A. v. United States, 216 F.3d
1027, 1032 (Fed. Cir. 2000) (“De Cecco”). While Commerce may use
adverse inferences to encourage future cooperation, it may not use
AFA to punish respondents. Id. (citation omitted) (“[T]The purpose of
section 1677e(b) is to provide respondents with an incentive to coop-
erate, not to impose punitive, aberrational, or uncorroborated mar-
gins.”).

A foreign government may be found to be an uncooperative party.
AFA, then, may be applied to an otherwise cooperative respondent to
induce, or encourage, a foreign government’s cooperation. See Fine
Furniture, 748 F.3d at 1371 (“[O]n its face, the statute authorizes

10 When using adverse inferences, Commerce may rely upon information derived from the
petition, a final determination, any previous review or determination, or any other infor-
mation placed on the record. See 19 U.S.C. § 1677e(b)(2)(A)-(D).
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Commerce to apply adverse inferences when an interested party,
including a foreign government, fails to provide requested informa-
tion.”). That is, where a foreign government is uncooperative, respon-
dent companies from that country may face an AFA rate, even if
they themselves are cooperative. The rationale for permitting the
application of AFA to cooperative respondents is that “a remedy that
collaterally reaches [a cooperative respondent] has the potential to
encourage the [foreign government] to cooperate so as not to hurt its
overall industry.” Id. at 1373. Though Commerce’s use of adverse
inferences may adversely impact a cooperating party, Commerce
must take into consideration a respondent’s status as a cooperating
party and the statute’s primary purpose of determining accurate
rates when assigning an AFA rate. See Mueller Comercial de Mexico,
S. de R.L. De C.V. v. United States, 753 F.3d 1227, 1235 (Fed. Cir.
2014). Indeed, the cases indicate that, where a nonmarket economy
respondent is cooperative, but the government of its country is not,
the court should lean toward accuracy and away from deterrence. See
Changzhou Trina Solar Energy Co. v. United States, No. 17-00246,
2018 WL 6271653, at *5 (CIT Nov. 30, 2018) (“Changzhou I”) (citing
Mueller, 753 F.3d at 1234).

III. Commerce’s Use of a Hierarchy to Determine an AFA
Countervailable Subsidy Rate

The adverse inferences statute, § 1677e, was amended in 2015 by
the Trade Preferences Extension Act to add subsection (d). See Trade
Preferences Extension Act of 2015 § 502, Pub. L. No. 114-27, 129
Stat. 362 (June 29, 2015) (codified in 19 U.S.C. § 1677e(d) (Supp. III
2015)). Subsection (d) addresses subsidy rates in AFA determinations.
In pertinent part, this subsection provides that if Commerce “uses an
inference that is adverse to the interests of a party under [19 U.S.C.
§ 1677e(b)(1)(A)] in selecting among the facts otherwise available,” it
may “in the case of a countervailing duty proceeding”:

(i) use a countervailable subsidy rate applied for the same or
similar program in a countervailing duty proceeding involving
the same country; or

(i1) if there is no same or similar program, use a countervailable
subsidy rate for a subsidy program from a proceeding that [Com-
merce] considers reasonable to use.
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19 U.S.C. § 1677e(d)(1)(A) (emphasis added). For administrative re-
views, Commerce has employed a four-step hierarchical method! in
an effort to satisfy the statute’s “same or similar program” injunction:

The AFA hierarchy for reviews has four steps, applied in sequen-
tial order. The first step is to apply the highest non-de minimis
rate calculated for a cooperating respondent for the identical
program in any segment of the same proceeding. If there is no
identical program match within the proceeding, or if the rate is
de minimis, the second step is to apply the highest non-de
minimis rate calculated for a cooperating company for a similar
program within any segment of the same proceeding. If there is
no non-de minimis rate calculated for a similar program within
[the] same proceeding, the third step is to apply the highest
non-de minimis rate calculated for an identical or similar pro-
gram in another countervailing duty proceeding involving the
same country. If no such rate exists under the first through third
steps, the fourth step is to apply the highest rate calculated for
a cooperating company for any program from the same country
that the industry subject to the investigation could have used.

Final IDM at 5.

This Court has reviewed with approval Commerce’s use of hierar-
chical methods to determine AFA subsidy rates.'? See, e.g., Solar-
World Americas, Inc. v. United States, 41 CIT __, __, 229 F. Supp. 3d
1362, 1370 (2017) (upholding reasonableness of the hierarchy, stating
“Commerce is entitled to devise a methodology to apply to all cases
and the court cannot say that this methodology is unreasonable in
general or as applied here.”); see also Essar Steel Ltd. v. United States,
753 F.3d 1368, 1373—-74 (Fed. Cir. 2014).

DISCUSSION
I. Commerce Did Not Err by Using the Hierarchy to

Determine an AFA Rate for the Export Buyer’s
Credit Program

In the Final Results, Commerce determined that using facts avail-
able was warranted when determining a subsidy rate for the Export

" The four-step hierarchy has been developed over time as a practice or policy of Commerce.
See Final IDM at 5 (“Otherwise, consistent with [19 U.S.C. § 1677e(d)] and our established
practice of the hierarchal methodology for selecting an AFA rate in reviews, for certain of
the programs . . . we selected as AFA the highest calculated rate for the same or a similar
program.”).

12 Commerce employs a different four-step hierarchy to determine AFA rates in counter-
vailing duty investigations, which this Court has reviewed with approval. See SolarWorld
Americas, Inc. v. United States, 41 CIT __, __, 229 F. Supp. 3d 1362, 1370 (2017).
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Buyer’s Credit Program because China failed to provide requested
information about the operation of the program, and thus, necessary
information was missing from the record. See Final IDM at 27; see
also 19 U.S.C. § 1677e(a). Additionally, Commerce used an adverse
inference because, it found, China had “failed to cooperate to the best
of its ability” to comply with the Department’s requests for informa-
tion. See Final IDM at 28; s