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ELLEN F. ROSENBLUM 
Attorney General 
SHEILA H. POTTER #993485 
Deputy Chief Trial Counsel 
STEVEN M. LIPPOLD, OSB #903239 
Chief Trial Counsel 
Department of Justice 
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Email: Sheila.Potter@doj.state.or.us 

Steven.Lippold@doj .state.or. us 

Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ELLEN ROSENBLUM, Oregon Attorney 
General, 

Plaintiff, 

V. 

JOHN DOES 1-10; the UNITED STATES 
DEPARTMENT OF HOMELAND 
SECURITY; UNITED STATES CUSTOMS 
AND BORDER PROTECTION; the UNITED 
STATES MARSHALS SERVICE and the 
FEDERAL PROTECTIVE SERVICE, 

Defendants. 

Case No. 

COMPLAINT 

Plaintiff Ellen Rosenblum, Oregon Attorney General, alleges the following facts and 

claim for relief: 
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PARTIES, JURISDICTION, AND VENUE 

1. 

Ellen Rosenblum is the Attorney General for the State of Oregon and has the power to 

appear for the State of Oregon and its agencies, pursuant to ORS 180.060 and common law, and 

for its citizens under the doctrine of parens patriae. 

2. 

On information and belief, John Does 1-10 are employed by the United States 

government in a law enforcement capacity. They have made it impossible for them to be 

individually identified by carrying out law enforcement actions without wearing any identifying 

information, even so much as the agency that employs them. 

3. 

The United States Department of Homeland Security is a Cabinet-level department of the 

U.S. government. Its stated missions involve anti-terrorism, border security, immigration and 

customs. It was created in 2002, combining 22 different federal departments and agencies into a 

single Cabinet agency. 

4. 

United States Customs and Border Protection is an agency within the Department of 

Homeland Security. Its stated mission statement is "To safeguard America's borders thereby 

protecting the public from dangerous people and materials while enhancing the Nation's global 

economic competitiveness by enabling legitimate trade and travel." 

5. 

The United States Marshals Service is an agency within and under the control of the 

United States Department of Justice. According to a Fact Sheet on its website, "it is the 

enforcement arm of the federal courts, involved in virtually every federal law enforcement 

initiative." 
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6. 

The Federal Protective Service is another agency within and under the control of the 

Department of Homeland Security. Its stated mission on its website is "To prevent, protect, 

respond to and recover from terrorism, criminal acts, and other hazards threatening the U.S. 

Government's critical infrastructure, services, and the people who provide or receive them." 

7. 

This Court has subject matter jurisdiction over this case under 28 U.S.C. §§ 1331 and 

1367, and the U.S. Constitution, First, Fourth, and Fifth Amendments, and under 28 U.S.C. 

§ 2201. 

8. 

Declaratory and injunctive relief is sought as authorized in 28 U.S.C. §§ 2201 and 2202. 

9. 

Venue is proper in this judicial district under 28 U.S.C. §§ 1391(b)(2) and (e)(l). 

Defendants are United States agencies or officers sued in their official capacities. Plaintiff Ellen 

Rosenblum is a resident of the State of Oregon, and the events giving rise to this complaint 

occurred and are likely to continue occurring in the State of Oregon, within the City of Portland. 

ALLEGATIONS 

10. 

On information and belief, federal law enforcement officers including John Does 1-10 

have been using unmarked vehicles to drive around downtown Portland, detain protesters, and 

place them into the officers' unmarked vehicles, removing them from public without either 

arresting them or stating the basis for an arrest, since at least Tuesday, July 14. 

11. 

The identity of the officers is not known, nor is their agency affiliation, according to 

videos and reports that the officers in question wear military fatigues with patches simply 

reading "POLICE," with no other identifying information. 
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12. 

In one widely reported incident, in the early hours of Wednesday, July 15, Mark 

Pettibone alleges that he was confronted by armed men dressed in camouflage who took him off 

the street, pushed him into a van, and drove him through downtown until unloading him into a 

building, which is believed to have been the Mark 0. Hatfield United States Courthouse. 

13. 

Pettibone alleges that he was put into a cell and read his Miranda rights, but was not told 

why he was arrested, nor was he provided with a lawyer. He alleges that he was released without 

any paperwork, citation, or record of his arrest. 

14. 

U.S. Customs and Border Protection has been reported by the Washington Post to have 

taken responsibility for pulling Mr. Pettibone off the streets of Portland and detaining him. 

15. 

On information and belief, unidentified federal officers including John Does 1-10 have 

likewise detained other citizens off the Portland streets, without warning or explanation, without 

a warrant, and without providing any way to determine who is directing this action. There is no 

way of knowing, in the absence of those officers identifying themselves, whether only U.S. 

Customs and Border Protection is engaging in these actions. The Marshals Service and other 

Homeland Security agencies reportedly have been sent to Portland to respond to the protests 

against racial inequality. 

16. 

Oregonians have the right to walk through downtown Portland at night, and in the early 

hours of the morning. 
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17. 

Ordinarily, a person exercising his right to walk through the streets of Portland who is 

confronted by anonymous men in military-type fatigues and ordered into an unmarked van can 

reasonably assume that he is being kidnapped and is the victim of a crime. 

18. 

Defendants are injuring the occupants of Portland by taking away citizens' ability to 

detem1ine whether they are being kidnapped by militia or other malfeasants dressed in 

paramilitary gear (such that they may engage in self-defense to the fullest extent permitted by 

law) or are being arrested (such that resisting might amount to a crime). 

19. 

State law enforcement officers are not being consulted or coordinated with on these 

federal detentions, and could expend unnecessary resources responding to reports of an 

abduction, when federal agents snatch people walking through downtown Portland without 

explanation or identification. 

20. 

Defendants' tactics violate the rights of all people detained without a warrant or a basis 

for arrest, and violate the state's sovereign interests in enforcing its laws and in protecting people 

within its borders from kidnap and false arrest, without serving any legitimate federal law 

enforcement purpose. 

FIRST CLAIM FOR RELIEF 

(Violation of First Amendment rights, against all defendants) 

21. 

The Attorney General restates and reincorporates all previous paragraphs of the 

complaint. 
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22. 

Citizens peacefully gathering on the streets of Portland to protest racial inequality have 

the right to gather and express themselves under the First Amendment to the United States 

Constitution. 

23. 

Defendants' actions are undertaken with the intent of discouraging lawful protest and 

therefore constitute an illegal prior restraint on the First Amendment right of Oregonians to 

peacefully protest racial inequality. Citizens who are reasonably afraid of being picked up and 

shoved into unmarked vans-possibly by federal officers, possibly by individuals opposed to the 

protests-will feel compelled to stay away, for their own personal safety, and will therefore be 

unable to express themselves in the way that they have the right to do. 

SECOND CLAIM FOR RELIEF 

(Violation of citizens' Fourth and Fifth Amendment rights, against all defendants) 

24. 

The Attorney General restates and reincorporates all previous paragraphs of the 

complaint. 

25. 

The Fourth Amendment prohibits unreasonable seizures, and in particular prohibits 

federal officials from seizing a person without a warrant or an exception to the warrant 

requirement. And the State of Oregon has enacted laws that make it a crime to detain a person 

without authority. 

26. 

On information and belief, defendants did not have a warrant to seize Pettibone or the 

other citizens who have been detained, and will continue to seize individuals off the street 

without a warrant, in the absence of an injunction, and no exception to the warrant requirement 

justified or will justify those seizures. 
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27. 

Defendants' conduct described above constitutes an unreasonable seizure of Pettibone 

and the other citizens who were or will be detained. 

28. 

The Fifth Amendment prohibits federal officers from depriving a person of life, liberty, 

or property without due process of law. 

29. 

On information and belief, defendants did not afford and will not afford Pettibone and the 

other citizens who were or will be detained due process of law. 

THIRD CLAIM FOR RELIEF 

(Declaration of rights pursuant to 28 U.S.C. § 2201, against an defendants) 

30. 

The Attorney General restates and reincorporates all previous paragraphs of the 

complaint. 

31. 

In a case of actual controversy within its jurisdiction, any court of the United States may 

declare the rights and other legal relations of any interested party seeking such declaration, 

whether or not further relief is or could be sought, under 28 U.S.C. § 2201. 

32. 

There is an actual controversy within the jurisdiction of this Court, inasmuch as one or 

more federal defendants have engaged in actions endangering Oregon's citizens and the people 

walking Portland's streets. They have prevented the Attorney General from knowing which 

agencies and which officers are acting. No federal authority has agreed to stop this practice. 

33. 

Oregon's citizens are at risk of kidnapping by militias and other civilian "volunteers" 

taking it onto themselves to pull peaceful protesters into their cars, in a manner that resembles 
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the federal actions described above. And Oregon's own police agencies are therefore injured, by 

roving federal officers confusing citizens about whether they are obligated to comply with armed 

men ordering them into unmarked vans. 

34. 

The Attorney General is entitled to a declaration that the acts at issue are unlawful, and 

an injunction precluding defendants from continuing in them. 

FOURTH CLAIM FOR RELIEF 

(Public nuisance, against all defendants) 

35. 

The Attorney General restates and reincorporates all previous paragraphs of the 

complaint. 

36. 

The Attorney General has authority under Oregon law to sue to abate a public nuisance. 

37. 

Defendants' actions described above constitute a public nuisance because they 

unreasonably interfere with the general public's right to public safety, public peace, public 

comfort, and public convenience. 

PRAYER FOR RELIEF 

WHEREFORE, Attorney General prays for a judgment and the following relief: 

1. A declaration, pursuant to 28 U.S.C. § 2201, that the tactics described in this 

complaint violate the First Amendment rights of the State's citizens by restraining 

their ability to gather in peaceful protest, for fear of being thrown into a van by 

anonymous agents; 

2. A declaration, pursuant to 28 U.S.C. § 2201, that the tactics described in this 

complaint violate the Fourth and Fifth Amendment rights of the State's citizens -
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that it is unlawful for federal law enforcement to pull people off of the streets 

without probable cause, using unmarked cars and unidentified officers; 

3. An injunction permanently restraining defendants from engaging in tactics 

described above, and specifically requiring that defendants and their officers and 

agents: 

a) Identify themselves and their agency before detaining or arresting any person 

off the streets in Oregon; 

b) Explain to any person detained or arrested that the person is being detained or 

arrested and explain the basis for that action; 

c) Not arrest individuals without probable cause or a warrant. 

4. Such other relief as this Court may deem proper. 

DATED July _lL, 2020. 

Page 9 - COMPLAINT 
SP3/db5/#l 0342008-vl 

Respectfully submitted, 

ELLEN F. ROSENBLUM 
Attorney General 

s/ Sheila H. Potter 
SHEILA H. POTTER #993485 
Deputy Chief Trial Counsel 
STEVEN M. LIPPOLD #903239 
Chief Trial Counsel 
Trial Attorneys 
Tel (971) 673-1880 
Fax (971) 673-5000 
Sheila.Potter@doj.state.or.us 
Steven.Lippold@doj.state.or.us 
Of Attorneys for Plaintiff 

Department of Justice 
100 SW Market Street 
Portland, OR 97201 

(971) 673-1880 / Fax: (971) 673-5000 
FOIA CBP 006998 



l 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

Case 3:20-cv-01161-MO Document 5 Filed 07/20/20 Page 1 of 22 

ELLEN F. ROSENBLUM 
Attorney General 
SHEILAH. POTTER #993485 
Deputy Chief Trial Counsel 
STEVEN M. LIPPOLD, OSB #903239 
Chief Trial Counsel 
Department of Justice 
100 SW Market Street 
Portland, OR 97201 
Telephone: (971) 673-1880 
Fax: (971) 673-5000 
Email: Sheila.Potter@doj.state.or.us 

Steve.Lippold@doj.state.or.us 

Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ELLEN F. ROSENBLUM, Oregon Attorney 
General, 

Plaintiff, 

Case No. 3:20-cv-01161-MO 

MOTION FOR TEMPORARY 
RESTRAINING ORDER 

14 V. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

JOHN DOES 1-10; the UNITED STATES 
DEPARTMENT OF HOMELAND 
SECURITY; UNITED STATES CUSTOMS 
AND BORDER PROTECTION; the UNITED 
STATES MARSHALS SERVICE and the 
FEDERAL PROTECTIVE SERVICE, 

ORAL ARGUMENT REQUESTED 

Defendants. 

Department of Justice 

100 SW Market Street 

Portland, OR 97201 

(971) 673-1880 / Fax: (971) 673-5000 FOIA CBP 006999 



l 

2 I. 

3 II. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 III. 

20 

21 

22 

23 

24 

25 

26 

Page i 

Case 3:20-cv-01161-MO Document 5 Filed 07/20/20 Page 2 of 22 

TABLE OF CONTENTS 

MOTION ............................................................................................................................. I 

MEMORANDUM OF POINTS AND AUTHORITIES .................................................... l 

A. FACTUAL BACKGROUND ................................................................................. 2 

1. Federal troops were detailed to Portland to respond to the city's 
protests ........................................................................................................ 3 

2. Federal troops begin pulling protesters off the street and putting 
them in unmarked vehicles ......................................................................... 3 

3. Defendants' statements indicate intention to continue detentions 
unabated ...................................................................................................... 5 

B. LEGAL STANDARD ............................................................................................. 7 

C. ARGUMENT .......................................................................................................... 8 

1. Attorney General's authority to act here ..................................................... 8 

2. Likelihood of success on the merits .......................................................... 11 

a. Defendants' conduct interferes with First Amendment 
rights ............................................................................................. 11 

b. Defendants' actions violate the Fourth Amendment ............................ 14 

3. Irreparable harm ........................................................................................ 18 

4. The balance of equities supports issuing an injunction ............................ 18 

5. The public interest supports restraining Defendants' conduct .................. 19 

CONCLUSION ................................................................................................................. 20 

Department of Justice 

100 SW Market Street 

Portland, OR 97201 

(971) 673-1880 / Fax: (971) 673-5000 FOIA CBP 007000 



Case 3:20-cv-01161-MO Document 5 Filed 07/20/20 Page 3 of 22 

L.R. 7-1 Certification 

Plaintiff conferred on this Motion with counsel for the Defendant agencies by telephone 

on July 20, 2020, and the parties could not reach an agreement requiring the court to resolve the 

matter. 

I. MOTION 

Pursuant to Fed. R. Civ. Pro. 65, Plaintiff Ellen Rosenblum, Attorney General of the State 

of Oregon, moves this court for a temporary restraining order prohibiting Defendants from taking 

actions that exceed their authority, misrepresent their authority, and present a clear and present 

danger to the health and welfare of Oregon citizens and the peace and order of the State, 

specifically an order requiring that Defendants: 

a) Immediately cease detaining, arresting, or holding individuals without probable 

cause or a warrant; and 

b) Identify themselves and their agency before detaining or arresting any person; and 

c) Explain to any person detained or arrested that the person is being detained or 

arrested and explain the basis for that action. 

The Attorney General also asks the Court to immediately order Defendants to show cause why a 

preliminary injunction should not issue to continue each of the above restraints during the 

pendency of this action. 

The Court has jurisdiction to grant a temporary restraining order because the State of 

Oregon and its inhabitants will suffer irreparable harm if Defendants continue the course of 

conduct alleged in the Complaint. In support of this motion, the Attorney General relies upon 

the Complaint, the Declarations of Sheila Potter, Mark Pettibone, Tiffany Chapman, Stephanie 

Debner, Jennifer Arnold, Terri Preeg-Riggsby, and the following points and authorities. 

II. MEMORANDUM OF POINTS AND AUTHORITIES 

The Attorney General seeks extraordinary relief from the Court under extraordinary 

circumstances. In the small hours of the morning last Thursday, an armed group of 
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unidentifiable men in an unmarked vehicle snatched Mark Pettibone, a Portland resident, off the 

Portland streets, without explanation. This did not happen by accident, but pursuant to a federal 

strategy to terrorize Portland protestors, presumably in an effort to quell ongoing protests. 

Videos online reflect that Mr. Pettibone is not the only protester forcibly removed from the 

Portland streets and shoved into an unmarked car, without explanation. The Attorney General of 

Oregon now asks the federal courts to answer whether the United States Constitution permits 

federal law enforcement to snatch people in the middle of the night without identifying 

themselves or explaining the legal basis for their actions. She submits that the answer is no, and 

asks that this Court immediately enjoin federal officers from assuming the aspect of a 

disappearance squad. 

Federal officers have occupied portions of Portland, Oregon, ostensibly to protect federal 

property. There is no question that they have the right to protect federal buildings. But these 

officers have also pursued peaceful, unarmed citizens through city streets and used unlawful 

intimidation tactics to instill fear of violence and chill the exercise of rights protected by both the 

Oregon Constitution and the United States Constitution. 

These actions, if not restrained, will further escalate and incite violent confrontations with 

Oregon citizens attempting to exercise their First Amendment rights to assemble and peacefully 

protest. And these actions open the door to the risk of outright kidnapping of protesters by 

private citizens, as word spreads that genuine law enforcement agents are engaged in such 

tactics. The evidence shows that the actions of these federal officers are inconsistent with 

Constitutional standards and the public statements of federal officials establish that these actions 

are undertaken for improper political purposes. 

A. FACTUAL BACKGROUND 

Americans across the country have demonstrated daily for racial justice and in protest 

against racism and acts of police violence since the death of George Floyd in Minneapolis. 
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Protests in Portland have occurred both during daylight hours and at night, many of the protests 

occurring near and centered around the Justice Center and Mark 0. Hatfield Federal Courthouse. 

1. Federal troops were detailed to Portland to respond to the city's protests. 

Various news sources have reported that federal law enforcement was sent to Portland in 

or around late June or early July. On June 26, President Donald Trump signed an Executive 

Order on Protecting American Monuments, Memorials, and Statues and Combating Recent 

Criminal Violence, fulminating against the protests in American cities, and giving federal law 

enforcement and military leave to "assist" in protecting federal property for the next six months: 

Upon the request of the Secretary of the Interior, the Secretary of Homeland 
Security, or the Administrator of General Services, the Secretary of Defense, the 
Attorney General, and the Secretary of Homeland Security shall provide, as 
appropriate and consistent with applicable law, personnel to assist with the 
protection of Federal monuments, memorials, statues, or property. This section 
shall terminate 6 months from the date of this order unless extended by the 
President. 

Acting Secretary of the Department of Homeland Security Chad Wolf announced on July 

3 that DHS was "following [President Trump's] lead in deploying special units to defend our 

national treasures from rioters." Oregon Public Broadcasting has reported that, beginning July 1, 

"Federal officers started playing a more obvious and active role during nightly protests in 

Portland, pulling protesters' attention away from the Multnomah County Justice Center and 

refocusing it across the street on the Mark 0. Hatfield Federal Courthouse. That night, federal 

officers emerged from the boarded-up courthouse to fire pepper balls at demonstrators who came 

too close to the building. Their appearance changed the protests." The Willamette Week has 

reported the presence of federal officers at the protests "since at least July 2." 

2. Federal troops begin pulling protesters off the street and putting them in 
unmarked vehicles. 

Beginning last week-the week of July 13, 2020-federal officers appear to have moved 

beyond merely firing projectiles at demonstrators and begun grabbing protesters, pulling them 

off the sidewalks of downtown, and shoving them into unmarked vehicles. Mark Pettibone has 
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prepared a sworn Declaration detailing his experience with anonymous men who turned out to be 

federal officers of some kind. (See Deel. of Mark Pettibone.) 

In his Declaration, Mr. Pettibone explains that he took part in a peaceful Black Lives 

Matter demonstration the night of July 14 and, while walking home around 2:00 a.m. on the 

morning of July 15, "[w]ithout warning, men in green military fatigues and adorned with generic 

'police' patches, jumped out of an unmarked minivan and approached me. I did not know 

whether the men were police or far-right extremists, who, in my experience, frequently don 

military-like outfits and harass left-leaning protesters in Portland. My first thought was to run. I 

made it about a half-block before I realized there would be no escape from them. I sank to my 

knees and put my hands in the air." (See id. at ,r,r 2-5.) 

The unidentified men forcibly transported Mr. Pettibone to what turned out to be the 

federal courthouse. He was read his Miranda rights and declined to waive them, after which he 

was eventually released. No one ever told Mr. Pettibone why he had been detained. To his 

knowledge no charges were made and no physical record of his arrest or detainment exists. He 

does not know whether he has been charged with a crime. (See id. aq]~j 6-7 .) 

Two other, similar incidents have been captured on videos available online. In one 

widely circulated video, two men in camouflage military-style uniforms and "POLICE" patches 

stride across a street and up to a man wearing black standing on a sidewalk, with his hands up. 

The uniformed men-who do not identify themselves, but are presumed to have been federal 

officers, due to the resemblance of their uniforms to that of other federal officers out that night

immediately bind the man's hands and without a word lead him to an unmarked minivan, put 

him in the van, and drive away, as onlookers plead for them to identify themselves or say where 

they are taking the man. 

Defendant U.S. Customs and Border Protection issued a statement on July 17, 2020 that 

appears to respond to that video and reads in relevant part: 

CBP agents had information indicating the person in the video was suspected of 
assaults against federal agents or destruction of federal property. Once CBP 
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agents approached the suspect, a large and violent mob moved towards their 
location. For everyone's safety, CBP agents quickly moved the suspect to a safer 
location for further questioning. The CBP agents identified themselves and were 
wearing CBP insignia during the encounter. The names of the agents were not 
displayed due to recent <loxing incidents against law enforcement personnel who 
serve and protect our country. 

The video of that unknown person's detention shows no evidence of a "mob" at all, let 

alone the agents appearing to note or react to a "large and violent mob" approaching them. 

Rather, the agents walk up, put the man's hands together over his head, and immediately turn and 

walk him back to their vehicle. The video has sound and does not reflect the agents identifying 

themselves or saying anything at all. No insignia are visible on the video. 

In yet another video, men in street clothes wearing black vests with the word "POLICE," 

and no visible identifying information haul a woman into the back of their van and drive away, 

over the screams of onlookers. The video begins with the woman already on her stomach in the 

street with men kneeling around her. As the video progresses the unidentified armed men yank 

her onto her feet and force her into a vehicle. Onlookers scream questions at the men, asking 

who they are, where they are taking the woman, and why they're taking her away. One of the 

men, pointing what appears to be a gun at the onlookers, shouts "You follow us, you will get 

shot, you understand me?" The identity of the woman is not known to the Attorney General. 

The Attorney General must assume the Defendants were responsible, based on the similarity of 

the tactics in that second video to those in the first, as well as to Mr. Pettibone's report of his 

seizure and detention. Without the "POLICE" marking on the assailants' vests, the video would 

appear to be of an armed kidnapping. 

3. Defendants' statements indicate intention to continue detentions unabated. 

Statements by federal officials, including the Acting U.S. Customs and Border Protection 

Commissioner, the Acting Secretary of the Department of Homeland Security, the Acting 

Deputy Secretary of the Department of Homeland Security, and the President indicate 

Defendants are unlikely to stop these tactics in the absence of a court compelling them to do so. 
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The Executive Order issued June 26 directs federal law enforcement and troops to 

"protect" federal property for a period of six months. That Executive Order reads, in part: 

In the midst of these attacks, many State and local governments appear to have 
lost the ability to distinguish between the lawful exercise of rights to free speech 
and assembly and unvarnished vandalism. They have surrendered to mob rule, 
imperiling community safety, allowing for the wholesale violation of our laws, 
and privileging the violent impulses of the mob over the rights of law-abiding 
citizens. Worse, they apparently have lost the will or the desire to stand up to the 
radical fringe and defend the fundamental truth that America is good, her people 
are virtuous, and that justice prevails in this country to a far greater extent than 
anywhere else in the world. Some particularly misguided public officials even 
appear to have accepted the idea that violence can be virtuous and have prevented 
their police from enforcing the law and protecting public monuments, memorials, 
and statues from the mob's ropes and graffiti. 

My Administration will not allow violent mobs incited by a radical fringe to 
become the arbiters of the aspects of our history that can be celebrated in public 
spaces. State and local public officials' abdication of their law enforcement 
responsibilities in deference to this violent assault must end. 

At a press conference last week, the President is reported to have said, "We've done a 

great job in Portland ... Portland was totally out of control, and they went in, and I guess we have 

many people right now in jail. We very much quelled it, and if it starts again, we'll quell it again 

very easily. It's not hard to do, if you know what you're doing." 

Willamette Week also reported that, during the same speech, "Trump condemned rising 

gun violence in liberal cities, which he said was a result of defunding police departments. He 

vowed to 'take over' if such violence continues to rise .... 'Things are happening that nobody's 

ever seen happen in cities that are liberally run. I call them radical-lib. And yet they'll go and 

march on areas and rip everything down in front of them."' 

Likewise, Defendant U.S. Customs and Border Protection issued a statement on Friday 

July 17, reading: 

While the U.S. Customs and Border Protection (CBP) respects every American's 
right to protest peacefully, violence and civil unrest will not be tolerated. Violent 
anarchists have organized events in Portland over the last several weeks with 
willful intent to damage and destroy federal property, as well as injure federal 
officers and agents. These criminal actions will not be tolerated. 

* * * 
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The Department of Homeland Security (DHS) and its components will continue 
to work tirelessly to reestablish law and order. The Federal Protective Service 
(FPS) is the lead government agency that CBP personnel are supporting. CBP 
personnel have been deployed to Portland in direct support of the Presidential 
Executive Order and the newly established DHS Protecting American 
Communities Task Force (PACT). CBP law enforcement personnel have been 
trained and cross designated under FPS legal authority 40 U.S.C. § 1315." 

OPB has reported that Acting U.S. Customs and Border Protection Commissioner Mark 

Morgan called the protesters criminals on Fox News, and said: 

"I don't want to get ahead of the president and his announcement, but the 
Department of Justice is going to be involved in this, DHS is going to be involved 
in this; and we're really going to take a stand across the board. And we're going 
to do what needs to be done to protect the men and women of this country." 

Kenneth Cuccinelli, Acting Deputy Secretary of the Department of Homeland Security, is 

reported to have told the Washington Post on Sunday, June 19, that "the agency had deployed 

tactical units from U.S. Immigration and Customs Enforcement and U.S. Customs and Border 

Protection" to Portland and other cities. He told the Post that he and his agency "don't have any 

plans" to remove officers from Portland: 

"When the violence recedes, then that is when we would look at that," he said. 
"This isn't intended to be a permanent arrangement, but it will last as long as the 
violence demands additional support to contend with." 

B. LEGAL STANDARD 

In a June 9, 2020, Order granting a motion restraining Portland police from using tear gas 

inconsistently with the Police Bureau's own rules, United States District Judge Marco A. 

Hernandez set forth the applicable legal rules governing issuance of a temporary restraining 

Order. 

The standard for a temporary restraining order (TRO) is "essentially identical" to 
the standard for a preliminary injunction .... 

"A plaintiff seeking a preliminary injunction must establish that he is likely to 
succeed on the merits, that he is likely to suffer irreparable harm in the absence of 
preliminary relief, that the balance of equities tips in his favor, and that an 
injunction is in the public interest." Am. Trucking Ass 'n Inc. v. City of L.A., 559 
F.3d 1046, 1052 (9th Cir. 2009) (quoting Winter v. Natural Res. Defense Council, 
Inc., 555 U.S. 7, 21 (2008)). "The elements of[this] test are balanced, so that a 
stronger showing of one element may offset a weaker showing of another. For 
example, a stronger showing of irreparable harm to plaintiff might offset a lesser 
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showing oflikelihood of success on the merits." Alliance for the Wild Rockies v. 
Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). 

Order at 4, Don't Shoot Portland v. City of Portland, No. 20-cv-00917-HZ (D. Or. June 6, 2020), 

ECF No. 29 (some internal citations omitted for space). The moving party must show a 

likelihood of success on the merits, the likelihood of irreparable harm without an order of 

restraint, the balance of equities favors the restraint, and that the relief requested is in the public 

interest. Winter, 555 U.S. at 20. 

C. ARGUMENT 

Federal officers have demonstrated willingness to circumvent constitutional standards 

and public statements by federal law enforcement officials have condoned excessive and 

intimidating tactics widely reported over the past week. The harm to Oregonians lies in both the 

impact on individuals' free exercise of their constitutional rights, including First Amendment 

rights of free expression and assembly, Fourth Amendment rights to be free of unreasonable 

search and seizure, Fifth Amendment due process rights, and in the harm to the State in its 

sovereign interests in maintaining public safety and order. This Court should grant the restraining 

order sought here. The Attorney General is likely to succeed on the merits of this case, and the 

people of Oregon will be irreparably ham1ed without the restraint sought. The balance of equities 

and the public interest clearly favor the issuance of an order. 

1. Attorney General's authority to act here. 

The Oregon Attorney General is compelled to bring this case because the Defendant 

agencies have made it clear that they intend to continue their conduct in the absence of a court 

order. It should not be necessary to petition this Court for an order preventing federal officers 

from grabbing pedestrians off the street, shoving them into cars, and driving away with them, 

without the officers identifying themselves and their agency, or otherwise taking the steps 

necessary for a lawful detainment. But Defendants have made it necessary. 

The safety and well-being of Oregonians is plainly at risk under the circumstances 

created by Defendants. There is no way for an individual Oregonian to determine whether she is 
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being arrested or kidnapped, when she is seized using the tactics adopted by these 

Defendants. When federal officers simply walk up, grab someone, and push that person into a 

car-failing to identify themselves, failing to tell the person why the officers are placing her 

under arrest, failing to create a paper record to allow her to ever to know what happened to her 

and who did it-they are duplicating the circumstances of a kidnapping. As a result, not only are 

the officers violating the law, but they are damaging the State of Oregon in two distinct ways as 

a result: first, people are at greater risk now of being victimized by genuine kidnappers. And, 

second, Oregonians are now at greater risk of state violence if they reasonably resist what they 

believe is a kidnapping. 

The State itself is damaged by the Defendants' violence on its streets, and this Court's 

intervention is urgently needed to redress that damage. Whether federal agencies are acting in a 

manner permitted by federal law or lawlessly-and thus potentially subject to state regulation

is a federal question that must be answered by this Court. The State is also damaged by the ease 

with which the tactics now being deployed by federal law enforcement can be mimicked creates 

an increased risk of horrific crimes being committed by private citizens who oppose the protests. 

In addition, there is a significant risk that individuals will be shot or beaten on the street by 

federal agents, for fighting off people they reasonably believed to be criminals. 

The federal government has made it clear that it has no intention of withdrawing the 

officers or changing its tactics. The President has crowed about his perception of his officers' 

success in Portland. The only way this will end is if this Court orders the officers to obey the 

law, identifying themselves appropriately and carrying out arrests in a manner consistent with 

their obligations under the Constitution. The Attorney General asks the Court to do just that. 

Beyond the Attorney General's role as the chieflegal officer for the State of Oregon, she 

also has the right to speak for the people of her state. American courts have recognized that 

states as "parens patriae"-the parent of the citizens-have particular interests in the well-being 

of their populace. Aziz v. Trump, 231 F. Supp. 3d 23, 30 (E.D. Va. 2017) (quoting Alfred L. 
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Snapp & Son .. Inc. v. Puerto Rico, 458 U.S. 592, 600 (1982)). The Aziz court found that a state 

could bring a parens patriae action against the federal government "when the state has grounds 

to argue that [an] executive action is contrary to federal statutory or constitutional law." Id. 

"A state has a quasi-sovereign interest in the health and well-being-both physical and 

economic-of its residents in general." Snapp & Son., 458 U.S. at 600 (1982) These interests can 

include protecting its citizens from public nuisances. See Dep 't of Fair Emp 't & Hous. v. Lucent 

Techs., Inc., 642 F.3d 728 (9th Cir. 2011). Protection of a state's residents from unconstitutional 

acts by federal law enforcement also falls within a state's interest in the well-being of its 

citizenry; the state has more than a nominal interest in bringing an end to such conduct. 

The Southern District of Texas noted a line of cases demonstrating that states may sue the 

federal government in parens patriae where the state brought the action to enforce the rights 

guaranteed by a federal statute, rather than to protect its citizens against a federal statute: 

Defendants' succinct argument, however, ignores an established line of cases that 
have held that states may rely on the doctrine of parens patriae to maintain suits 
against the federal government. See, e.g., Wash. Utilities and Transp. Comm'n v. 
F.C.C., 513 F.2d 1142 (9th Cir. 1975) (state regulatory agency relied on parens 
patriae to bring suit against F.C.C. and U.S.); Kansas ex rel. Hayden v. United 
States, 748 F. Supp. 797 (D. Kan. 1990) (state brought suit against U.S. under 
parens patriae theory); Abrams v. Heckler, 582 F. Supp. 1155 (S.D.N.Y. 1984) 
(state used parens patriae to maintain suit against the Secretary of Health and 
Human Services). These cases rely on an important distinction. The plaintiff 
states in these cases are not bringing suit to protect their citizens from the 
operation of a federal statute-actions that are barred by the holding of 
Afassachusetts v. Mellon. Rather, these states are bringing suit to enforce the 
rights guaranteed by a federal statute. Id. 

Texas v. US., 86 F. Supp. 3d 591,626 (S.D. Tex. 2015) (emphasis in original). 

In the present case, Oregon has an interest in the civic and physical wellbeing of its 

people whose liberty interests are will be restrained by unconstitutional stops and detentions by 

federal officers roaming its streets. In addition, these stops threaten to create a significant 

chilling effect upon its citizens' First Amendment rights of free speech, as citizens choose to stay 

home in fear of being snatched up without warning by federal authorities, rather than exercise 

their freedoms of speech and assembly by participating in peaceful protests. 
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Should the practice of the Defendants continue in Oregon, such that arrests resemble 

kidnappings, public confidence in constitutional exercise of law enforcement will be diminished. 

If not restrained, further such actions could also impose post-event investigation and prosecution 

costs upon the State, which will divert its resources of staff and money from other tasks. 

2. Likelihood of success on the merits. 

The Attorney General is likely to succeed on the merits of her lawsuit against the federal 

agencies and John Does. Defendants' conduct runs afoul of First Amendment protections 

(discussed in section a., below) as well as Fourth Amendment (due process) protections. 

a. Defendants' conduct interferes with First Amendment rights. 

Oregonians have the right to move about in public places, including but not limited to 

engaging in activities protected by the First Amendment, without fear of unlawful detention by 

federal officers concealing their identity, silently grabbing them and shoving them into cars 

without explanation, seemingly without probable cause for arrests. Defendants have created 

legitimate reasons for people in Portland to fear for their personal safety and the integrity of their 

constitutional rights by the conduct of federal agents. 

Creating a climate of fear and intimidation associated with exercising First Amendment 

rights affects vulnerable citizens in particular. Individuals with disabilities, sole earners, single 

parents, and others may be particularly unwilling to risk the trauma and disruption to their 

families of being snatched off the streets. People wishing to come to downtown Portland to bear 

witness and uplift the voices of Black Lives Matter activists would have every reason to be 

fearful of doing so. (See Declarations of Tiffany Chapman, Stephanie Debner, and Terri Preeg

Riggsby.) 

The right to assemble and speak out in protest against the actions of governmental actors 

is one of the foremost rights of American citizens. This Court recently held, in the Don't Shoot 

Portland case, that demonstrations and protests are protected speech: 

Organized political protest is a form of "classically political 
speech." Boos v. Barry, 485 U.S. 312,318 (1988). "Activities such 
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as demonstrations, protest marches, and picketing are clearly 
protected by the First Amendment." Collins v. Jordan, 110 F.3d 
1363, 1371 (9th Cir. 1996). 

Order at 6, Don't Shoot Portland, supra. 

An illustrative case is Johnson et al. v City of Berkeley et al., 2016 WL 928723 (2016). In 

that case, local law enforcement monitored a protest march. Plaintiffs alleged that they had 

peacefully participated in the demonstration either as protesters or journalists documenting the 

march. Law enforcement officers allegedly struck them with batons repeatedly, and in some 

instances, deployed tear gas. Two plaintiffs were arrested and spent the night in jail although 

they had done nothing wrong. In a civil case against the officers, the District Court denied the 

defense motion to dismiss the First Amendment claims because the allegations sufficiently stated 

a First Amendment violation. The court found that plaintiffs' alleged actions of protesting 

constituted clear First Amendment activity and that law enforcement's alleged response was 

clearly intended to have a chilling effect on plaintiffs' freedom of expression. See also 

Rodriguez v. Winski, 973 F. Supp. 2d 411 (S.D.N.Y. 2013) ("[Defendant] arrested [plaintiff] 

during his participation in a protest. Hence, [plaintiff's] expressive activity was not merely 

chilled, but was rather completely frustrated for the period of his arrest." Id. at 427). 

Americans are entitled to express frustration, disapproval, profound disagreement, and 

even contempt for their government. Defendants may disagree with these sentiments, but they 

are not entitled to use the power of their office to discourage, intimidate, or retaliate against 

people expressing them. "[T]he First Amendment protects a significant amount of verbal 

criticism and challenge directed at police officers." City of Houston v. Hill, 482 U.S. 451,461 

(1987). "The freedom of individuals verbally to oppose or challenge police action without 

thereby risking arrest is one of the principal characteristics by which we distinguish a free nation 

from a police state." Id. at 462-63. Damage to buildings, of course, may result in criminal 

charges-the right of expression does not extend to vandalism of county or federal property. But 

vandalism of federal buildings does not allow Defendants to operate outside their constitutional 

limitations. 
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City of Houston makes clear the notion that conduct can be offensive to and critical of 

law enforcement and still be constitutionally protected. Moreover "a properly trained officer may 

reasonably be expected to 'exercise a higher degree of restraint' than the average citizen, and 

thus be less likely to respond belligerently to "fighting words."' Id. ( quoting Lewis v. City of New 

Orleans, 415 U.S. 130, 135 (1974)) (Powell, J., concurring) (citation omitted). 

To be sure, a showing of a First Amendment violation requires not only a deterrence but 

also that such deterrence was "a substantial or motivating factor in [the defendant's] conduct."' 

Mendocino Envtl. Ctr. v. Afendocino Cty., 192 F.3d 1283, 1300 (9th Cir. 1999) (alterations in the 

original) (quoting Sloman v. Tadlock, 21 F.3d 1462, 1469 (9th Cir. 1994). The Defendants' 

response to the Black Lives Matter movement in Portland is not just belligerent but repressive. 

Oregon residents downtown at night, away from any federal property, now have reason to fear 

that they may find themselves in an unmarked car, in an unknown location, surrounded by 

heavily armed individuals. "As a general matter the First Amendment prohibits government 

officials from subjecting an individual to retaliatory actions for engaging in protected 

speech." Nieves v. Bartlett, 139 S. Ct. 1715, 1722 (2019) (brackets and quotation marks 

omitted). The statements of federal officials, quoted above, mischaracterizing protests and other 

constitutionally protected assembly in Portland strongly suggest that the Defendants' objective is 

in fact to disrupt the protests themselves, and to deliver a message to the people of this country 

that dissent will be met with force. 

Officers may be found to have engaged in retaliation for protected speech when arresting 

people, even if the officer had probable cause for the arrest (and here, nothing indicates that 

Defendants are in fact establishing probable cause before grabbing pedestrians off the street). 

Although a plaintiff ordinarily cannot bring a retaliatory-arrest claim if the officer had probable 

cause, "the no-probable-cause requirement [does] not apply when a plaintiff presents objective 

evidence that he was arrested when otherwise similarly situated individuals not engaged in the 

same sort of protected speech had not been." Id. at 1727. "For example, at many intersections, 
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jaywalking is endemic but rarely results in arrest. If an individual who has been vocally 

complaining about police conduct is arrested for jaywalking at such an intersection," it is 

"insufficiently protective of First Amendment rights to dismiss the individual's retaliatory arrest 

claim on the ground that there was undoubted probable cause for the arrest." Id. 

The no-probable-cause requirement also does not apply when the retaliatory arrest is part 

of an "official policy" of governmental intimidation. Lo::man v. City of Riviera Beach, 138 S. 

Ct. 1945, 1954 (2018). As the Supreme Court explained in Lozman: 

An official retaliatory policy is a particularly troubling and potent form of 
retaliation, for a policy can be long term and pervasive, unlike an ad hoc, on-the
spot decision by an individual officer. An official policy also can be difficult to 
dislodge. A citizen who suffers retaliation by an individual officer can seek to 
have the officer disciplined or removed from service, but there may be little 
practical recourse when the government itself orchestrates the retaliation. For 
these reasons, when retaliation against protected speech is elevated to the level of 
official policy, there is a compelling need for adequate avenues of redress. 

Id. at 1948. 

Here, governmental intimidation appears to be the entire basis for the Defendants' 

actions, and their conduct is unlawful and in violation of the First Amendment limitations on 

them. 

b. Defendants' actions violate the Fourth Amendment. 

In addition to violating First Amendment protections of free speech and assembly, 

Defendants' conduct appears to violate of the Fourth Amendment protection against unlawful 

seizure, through unreasonable concealment of the arresting officers' identity and the agency or 

authority they serve. 

For purposes of the Fourth Amendment, a person is seized when, "in view of all the 

circumstances surrounding the incident, a reasonable person would have believed that he was not 

free to leave." United States v. Mendenhall, 446 U.S. 544, 554 (1980). "Only when the officer, 

by means of physical force or show of authority, has in some way restrained the liberty of a 

citizen may we conclude that a 'seizure' has occurred." Terry v. Ohio, 392 U.S. 1, 19 n 16 

(1968). See also Michigan v. Chesternut, 486 U.S. 567, 573 (1988). The Declaration of 
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Pettibone describes being detained by armed men using physical force -a situation where a 

reasonable person would believe they were "not free to leave." In other words, there can be little 

doubt it was a seizure pursuant to the Fourth Amendment. 

To be Constitutional, an arrest must be supported by probable cause. Probable cause 

under the Fourth Amendment is an objective standard. As explained in Ornelas v. United States, 

517 U.S. 690,696 (1996), probable cause exists "where the known facts and circumstances are 

sufficient to warrant a man ofreasonable prudence in the belief that contraband or evidence of a 

crime will be found[.]" See also Devenpeckv. A(f'ord, 543 U.S. 146 (2004). It is a "practical, 

common sense" determination based upon the "totality of the circumstances." Illinois v. Gates, 

462 US 213, 238 ( 1983). Probable cause for an arrest requires a fair probability that an offense 

has been committed or is being committed by the person who is to be arrested. See Beck v. Ohio, 

379 U.S. 89, 91 (1964); Brinegar v. United States, 338 U.S. 160 (1949). There is no known, 

credible explanation for the Federal officers' arrest of Mr. Pettibone in this instance. The fact 

that he was later released without any additional exchange of information, without any paper trail 

of what had happened to him, and without any understanding of who exactly had grabbed him 

off the street or what agency they worked for strongly suggests that probable cause never existed. 

A person who is likely to be subject to unconstitutional search and seizure, including 

specifically being stopped by law enforcement without probable cause, has grounds to enjoin 

such conduct by law enforcement. See lvfelendres v. Arpaio, 695 F.3d 990, 999 (9th Cir. 2012) 

("the threatened constitutional inj my was likely to occur again, and thus, there was no error in 

the determination that the Plaintiffs had standing to pursue equitable relief as to their Fourth 

Amendment claims"). Of course, individuals cannot seek redress against an abuse oflaw 

enforcement authority, if the law enforcement officers never tell the individual who they are or 

who they work for, or why they picked that person up. 

Mr. Pettibone's treatment does not stand alone, given the video evidence of other 

detentions. When there is a persistent pattern of police misconduct, injunctive relief is 
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appropriate. In Hague v. Comm. for Indus. Org., 307 U.S. 496 ( 1939), the Supreme Court 

affirmed such relief when law enforcement officials restricted labor union activities, interfering 

with the distribution of pamphlets, preventing public meetings, and running some labor 

organizers out of town. The Court upheld an injunction that prohibited the police from 

"exercising personal restraint over (the plaintiffs) without warrant or confining them without 

lawful arrest and production of them for prompt judicial hearing ... or interfering with their free 

access to the streets, parks, or public places of the city." Id. at 517. 

The reasonableness-and constitutionality-of a seizure may also turn on whether the 

officer properly identified himself or herself as an officer to the arrestee during the encounter. 

The heavily armed men detaining Mr. Pettibone never advised under what authority he was 

being arrested, or by whom. The Seventh Circuit recently stated that "[i]n all but the most 

unusual circumstances, where identification would itself make the situation more dangerous, 

plainclothes officers must identify themselves when they initiate a stop." Doornbos v. City (~l 

Chicago, 868 F.3d 572, 575 (7th Cir. 2017). As the comt explained: 

The tactic provokes panic and hostility from confused civilians who have no way 
of knowing that the stranger who seeks to detain them is an officer. This creates 
needless risks. Suppose you are walking along a street and are grabbed by a 
stranger (or three strangers). A fight-or-flight reaction is both understandable and 
foreseeable. Self-defense is a basic right, and many civilians who would 
peaceably comply with a police officer's order will understandably be ready to 
resist or flee when accosted-let alone grabbed-by an unidentified person who 
is not in a police officer's uniform. Absent unusual and dangerous circumstances, 
this tactic is unlikely to be reasonable when conducting a stop or a frisk. 

Id. at 584-85 (quotation marks and citations omitted). See also, e.g .. Johnson v. Grob, 928 F. 

Supp. 889, 905 (W.D. Mo. 1996) ("a seizure outside the home may be unreasonable because the 

officers involved were not identified or identifiable as such, and the seized person suffers injuries 

because of the officers' lack of identification."); Neivell v. City q{Salina, 276 F. Supp. 2d 1148, 

1155 (D. Kan. 2003) (holding that a seizure, "without having identified themselves as law 

enforcement officers, may not be objectively reasonable."). 
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The Ninth Circuit has reached a similar conclusion in evaluating a use of force situation. 

In SR. Nehad v. Browder, 929 F.3d 1125, 1138 (9th Cir. 2019), the Ninth Circuit stated "we 

have also considered as relevant a police officer's failure to identify himself or herself as such ... 

. Browder never verbally identified himself as a police officer or activated his police lights or 

siren. A jury could consider those failures in assessing Nehad's response to Browder and in 

determining whether Browder's use of force was reasonable." 

Finally, this District has also concluded that a failure of police officers to identify 

themselves can amount to unlawful seizure. ln Child v. City of Portland, 547 F. Supp. 2d 1161, 

1165 (D. Or. 2008), the court considered a case in which Portland police failed to identify 

themselves before detaining a plaintiff, and concluded that that conduct amounted to a viable 

claim for illegal seizure that withstood summary judgment: 

The facts in this case, taken together, do not justify the intrusive nature of 
Defendant Officers' actions at the time of the seizure of Plaintiff When the 
Defendant Officers initially saw Plaintiff riding her bicycle without a light, as 
required by law, they reasonably approached her for purposes of investigation. At 
this point, however, the officers departed from a course of behavior that permitted 
them to reasonably detain Plaintiff. First, they pulled up to Plaintiff in an 
unmarked car, failed to identify themselves as police officers, ignored Plaintiffls 
requests that they identify themselves, did not use the car lights in a manner that 
would suggest they were police officers, or otherwise attempt to communicate 
their purpose in approaching Plaintiff. Under these facts, Plaintiff was reasonably 
unsure and fearful of their intentions. Defendant Officers did not act reasonably 
when they chased a frightened woman into her yard and pulled her out of her 
house by her arm and her hair. Therefore, a reasonable jury could find for Plaintiff 
and Defendants' motion for summary judgment on the claim of illegal seizure 
should be denied. 

As in the Child case, Defendants here are using unmarked vehicles, are not wearing a 

recognizable police unifonn, are not identifying themselves or their agency, and are dragging 

frightened people into their cars. \Vhen these federal officers operate incognito, they cannot be 

distinguished from lawless militia opposed to the protests, or simply kidnappers out to exploit 

victims who may believe that they have an obligation to obey their captors. For the safety of 

everyone, the federal agents on the scene must identify themselves before making an arrest. 
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The actions of Defendants in Oregon constitute a direct threat to the individual rights of 

all Oregonians. Allowing federal agents to roam the streets of an Oregon city detaining 

individuals in violation of their federal and State constitutional rights harms not just the 

individuals, but the interests of the State in protecting the constitutional rights of Oregonians. 

The Attorney General is likely to prevail on her claim for a declaration and injunction that seeks 

to hold federal officers to basic jurisdictional and constitutional standards. 

3. Irreparable harm. 

Deprivation of a constitutional right is a harm in and of itself. See, e.g., Padilla v. US. 

Immig. And Customs Enforcement, 387 F. Supp. 3d 1219, 1231 (2019) citing Hernande:: v. 

Sessions, 872 F. 3d 976, 995 (9th Cir. 2017). The conduct of federal agents chills the exercise of 

protected First Amendment rights and violates the law governing officers' conduct in light of 

Fourth Amendment rights. The law strongly favors the Attorney General's goal of preserving the 

peace of the State and protecting its people from arbitrary and unconstitutional detention. 

If the conduct of the past week continues, the people of Oregon and the peace of the State 

will be irreparably harmed because people walking downtown will fear arbitrary and violent 

confrontations with persons who may-or may not-be federal officers. And state and local law 

enforcement officers will be irreparably harmed because the Defendants' unconstitutional tactics 

will escalate confrontations with law enforcement, and undermine faith in law enforcement. 

4. The balance of equities supports issuing an injunction. 

Balancing the equities requires the court to identify and consider "competing claims of 

injury" and how granting or denying the requested restraint will affect the parties. Winter, supra, 

555 U.S. at 24. Because the Attorney General's request seeks maintenance of the lawful bounds 

of conduct applicable to the federal officers, no injury to defendants' interest is readily apparent. 

The balance of equities tips in favor of the Attorney General's commitment to protecting the 

people of the State and the public order. See W Watersheds Project v. Bernhardt, 391 F. Supp. 

3d 1002, 1026 (D. Or. 2019) ("Courts also have repeatedly held that when the government does 
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not properly follow the law or regulations, balancing the equities favors the plaintiff. See, 

e.g., Valle del Sol, Inc. v. Whiting, 732 F.3d 1006, 1029 (9th Cir. 2013) ("[i]t is clear that it 

would not be equitable or in the public's interest to allow the state ... to violate the requirements 

of federal law, especially when there are no adequate remedies available") ( quoting United States 

v. Arizona, 641 F.3d 339, 366 (9th Cir. 2011), aff'd in part, rev'd in part, and remanded 

by Arizona v. United States, 567 U.S. 387 (2012) ); .JL. v. Cissna, 341 F. Supp. 3d 1048, 1070 

(N.D. Cal. 2018) (noting that the balance of equities factor weighs in favor of the plaintiffs 

'when plaintiffs have also established that the government's policy violates federal law')."). 

Defendants have no legitimate claim to continue the conduct sought to be restrained. No 

public benefit accrues to permitting federal officers to circumvent the Constitution and cause fear 

and confusion among the people of Oregon. 

5. The public interest supports restraining Defendants' conduct. 

The public interest inquiry focuses primarily on the impact a restraint will have on non-

parties. See League of Wilderness Def/Blue Mountains Biodiversity Project v. Connaughton, 

752 F.3d 755, 766 (9th Cir. 2014); Western Watersheds, supra. As Judge Simon recently noted, 

"[w]hen the alleged action by the government violates federal law, the public interest factor 

weighs in favor of the plaintiff." Western Watersheds, supra (citing to Valle del Sol, 732 F.3d at 

1029. 

The Don't Shoot Portland decision recognized the complementary principle that "it is 

always in the public interest to prevent the violation of a party's constitutional rights." Order at 

9, Don't Shoot Portland, June 6, 2020, supra. This Court went on to explain, in the context of 

the same public protests in Portland: "This is a significant moment in time. The public has an 

enormous interest in the rights of peaceful protesters to assemble and express themselves. These 

rights are critical to our democracy." Id. Additionally, as this Court concluded, the public interest 

is also served by "allowing the police to do their jobs and to protect lives as well as property." 

Id. Here, the requested restraint serves the public interest in both ways. Prohibiting federal 
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officers from engaging in the conduct at issue advances the public interest in allowing local 

authorities to pursue public peace without the incitements engendered by these unlawful acts. 

There is no public interest in prior restraints of First Amendment rights, unconstitutional 

detentions, or arrests without probable cause. There will be a direct impact on people who may 

be subjected to the same conduct not knowing whether they are being abducted ( and may resist 

with all their might, engaging in self-defense to the fullest extent permitted by law) or are being 

arrested (such that resisting may be charged as a crime). 

III. CONCLUSION 

Until the Court can convene a hearing on the Attorney General's request for a 

preliminary injunction, Defendants should be restrained from engaging in conduct that threatens 

to irreparably harm the public peace and security of Oregon. 

DATED July _lQ_, 2020. 

Respectfully submitted, 
ELLEN F. ROSENBLUM 
Attorney General 
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INTRODUCTION 

Plaintiffs seek the extraordinary remedy of a temporary restraining order and preliminary 

injunction that would hinder the ability of federal law enforcement officers to protect federal 

property that has been repeatedly damaged after weeks of violent protests in Portland. Plaintiffs 

base their request for emergency injunctive relief on alleged violations of their First Amendment 

rights, including the freedom of the press. Their request fails for several reasons. 

First, Plaintiffs lack standing to seek emergency relief. It is well-established that a 

plaintiff lacks standing to obtain prospective injunctive relief for alleged future injuries based on 

allegations of prior harm. See City of Los Angeles v. Lyons, 461 U.S. 95 (1983). Yet that is 

Plaintiffs' gambit here-they seek to have the Court enter an emergency injunction based on 

alleged past encounters involving federal law enforcement officers, but have not demonstrated 

that similar incidents will take place in the future, much less that these particular plaintiffs will 

again experience the same alleged conduct by federal law enforcement officers. Because 

Plaintiffs cannot demonstrate a certainly impending injury, they lack standing to seek injunctive 

relief. For many of these same reasons, Plaintiffs also cannot show a likelihood of irreparable 

harm, a prerequisite for granting emergency injunctive relief. 

Second, the relief that Plaintiffs seek is entirely improper. Plaintiffs seek a sweeping 

injunction that would be unworkable in light of the split-second judgments that federal law 

enforcement officers have to make while protecting federal property and themselves during 

dynamic, chaotic situations. By granting immunity to journalists and observers from lawful 

orders to disperse, the injunction would effectively grant those individuals immunity from 

otherwise applicable legal requirements and would improperly bind the hands of law 

enforcement, including by preventing them from taking appropriate action when individuals are 

engaging in criminal conduct. The proposed injunction is also unworkable from a practical 
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standpoint. It would require law enforcement officers responding to a violent situation threating 

public safety to draw fine distinctions among a crowd based on who is wearing press 

identification badges and different colored hats, all under the threat of potential contempt. 

Third, and finally, the balance of the equities and the public interest counsel against 

granting Plaintiffs' request. Freedom of the press is not being threatened by the actions of the 

federal defendants in protecting federal property. Equally important is the public interest in 

public safety, including protecting federal property, which has already been substantially 

damaged as a result of weeks of violent protests, as well the protection of officers and the general 

public against imminent threats of serious bodily injury. Simply put, the federal government has 

the legal obligation and right to protect federal property and federal officers, and the public has a 

compelling interest in the protection of that property and personnel. The press is free to observe 

and report on the destruction of that property, but it is not entitled to special, after-hours access 

to that property in the face of lawful order to disperse. 

BACKGROUND 

I. Recent Destruction of Federal Property and Assaults on Federal Officers in 
Portland 

For nearly two months, Portland has witnessed daily protests in its downtown area. See 

Declaration of Gabriel Russell~ 3, Federal Protective Service (FPS) Regional Director, (Exhibit 

1 ). These daily protests have regularly been followed by nightly criminal activity in the form of 

vandalism, destruction of property, looting, arson, and assault. See id. 

Federal buildings and property have been the targets of many of these attacks, including 

the Mark 0. Hatfield Federal Courthouse, the Pioneer Federal Courthouse, the Gus Solomon 

Federal Courthouse, the U.S. Immigration and Customs Enforcement (ICE) Building, and the 

Edith Green Wendall \1/yatt Federal Office Building. See Russell Deel.~ 4. For example, on 
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May 28, 2020, the ICE Portland Field Office was targeted by a Molotov Cocktail. See Affidavit 

of Special Agent David Miller ,r 5 (July 4, 2020), United States v. Olsen, 20-mj-00147 (D. Or) 

(Exhibit 2). The Mark 0. Hatfield Courthouse has experienced significant damage to its fa9ade 

and building fixtures, including the vandalism and theft of building security cameras and access 

control devices. Id. The most recent repair estimate for the damage at the Hatfield Courthouse 

is in excess of $50,000. Id. 

Officers protecting these properties have also been subject to threats, rocks and ball 

bearings fired with wrist rockets, improvised explosives, aerial fireworks, commercial grade 

mortars, high intensity lasers targeting officers' eyes, full and empty glass bottles, and balloons 

filled with paint and other substances such as feces. Russell Deel. ,r 4. The most serious injmy 

to an officer to date occurred when a protester wielding a two-pound sledgehammer struck an 

officer in the head and shoulder when the officer tried to prevent the protester from breaking 

down a door to the Hatfield Courthouse. ld. Jn addition, an officer was hit in the leg with a 

marble or ball bearing shot from a high-powered wrist rocket or air gun, resulting in a wound 

down to the bone. Id. To date, 28 federal law enforcement officers have experienced injuries 

during the rioting. Injuries include broken bones, hearing damage, eye damage, a dislocated 

shoulder, sprains, strains, and contusions. Id.; see Acting Secretary Wolf Condemns The 

Rampant Long-Lasting Violence in Portland (July 16, 2020) (Exhibit 3) (listing over 75 separate 

incidents of property destruction and assaults against federal officers between May 29, 2020 and 

July 15, 2020). 

In response to the damage to federal property and assaults on federal law enforcement 

officers, DHS deployed federal officers to Portland for the purposes of protecting federal 

buildings and property. Russell Deel. ~j 5. There are currently 114 federal law enforcement 
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officers from the FPS, ICE, U.S. Customs and Border Protection (CBP), and the U.S. Marshals 

Service (USMS) protecting federal facilities in downtown Portland. Id. From May 27 until July 

3, officers were stationed in a defensive posture intended to de-escalate tensions by remaining 

inside federal buildings and only responding to breach attempts or other serious crimes. Id. This 

attempt to de-escalate was unsuccessful and an increasingly violent series of attacks culminated 

in a brazen effort to break into and set fire to the Hatfield Courthouse in the early morning hours 

of July 3, 2020. Id. A group of individuals used teamwork and rehearsed tactics to breach the 

front entry of the Courthouse by smashing the glass entryway doors. Id. The individuals threw 

balloons containing an accelerant liquid into the lobby and fired powerful commercial fireworks 

towards the accelerant in an apparent attempt to start a fire. Id. 

The violence against federal officers and federal property over the Fourth of July holiday 

weekend resulted in the necessity of arrests of multiple individuals: 

• On July 2-3, 2020, Rowan Olsen used his body to push on and hold a glass door at the 
Hatfield Courthouse closed, preventing officers from exiting the building and causing 
the door to shatter. With the door broken, a mortar firework entered the courthouse, 
detonating near the officers. The officers used shields and their bodies to block the open 
doorway for approximately six hours until demonstrators dispersed. 

• On July 4, 2020, Shat Singh Ahuja willfully destroyed a closed-circuit video camera 
mounted on the exterior of the Hatfield Courthouse. 

• On July 5, 2020, Gretchen Blank assaulted a federal officer with a shield while the 
officer was attempting to arrest another protester. 

• On July 5-6, 2020, four men assaulted federal officers with high intensity lasers. At the 
time of his arrest, one of the men also possessed a sheathed machete. 

See Seven Arrested, Facing Federal Charges After Weekend Riots at Hatfield Federal 

Courthouse (July 7, 2020) (Exhibit 4). In response to the increasingly violent attacks, DHS 

implemented tactics intended to positively identify and arrest serious offenders for crimes such 
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as assault, while protecting the rights of individuals engaged in protected free speech activity. 

Russell Deel. ~ 5. 

Plaintiffs' motion primarily focuses on the response by federal officials to a violent 

protest near the Hatfield Courthouse that occurred on the evening of July 11 into the early 

morning of July 12. See Pls.' Mot. at 4-7. During that time the crowd of protesters near the 

Hatfield Courthouse grew to approximately 300 people. Russell Deel. ii 6. A barrier of police 

tape was established across the front of the Hatfield Courthouse and protesters were ordered not 

to trespass on federal property but refused to comply with that command. Id. Commands were 

made using a long-range acoustic device that is audible even with loud crowd noises. Id. As a 

joint team of FPS, CBP, and USMS officers deployed and made an arrest for trespass, protesters 

swanned the officers. Id. FPS oflicers deployed less-lethal projectile rounds to allow the arrest 

team to safely withdraw from federal property. Id. The protesters responded by throwing items 

that posed a risk of officer injury, including rocks, glass bottles, and mortar-style fireworks, and 

by pointing lasers at law enforcement personnel. Id. One protester encroached on a police 

barrier, refused to leave, and became combative while detained. Id. A crowd of protesters 

swarmed the officers and tear gas was deployed to protect officers as they withdrew to the 

Hatfield Courthouse. Id. 

FPS gave protesters additional warnings to stay off federal property, and to cease 

unlawful activity. Russell Deel. ~ 7. Tear gas was deployed again to push protesters back from 

the Hatfield Courthouse. Id. FPS contacted the Portland Police Bureau (PPB), who were 

preparing to declare an unlawful assembly. Id. By this time the size of the group had diminished 

to approximately l 00 people. Id. Federal law enforcement teams from the Hatfield Courthouse 

and the Edith Green Federal Building pushed the crowd towards the park across from the 
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building. Id. The PPB arrived and closed all roads in the vicinity of the facilities. Id. There 

were multiple attacks throughout the night involving hard objects including rocks and glass 

bottles and commercial-grade lasers directed at officers' eyes. Id. Federal officers made seven 

arrests including three for assault on an officer and others for failure to comply with lawful 

orders. Id. The PPB declared an unlawful assembly and began making arrests for failure to 

disperse. Id. FPS also issued dispersal orders on federal property and cleared persons refusing 

to comply with these orders at the same time. Id. 

II. Legal Authority to Protect Federal Property 

FPS, a component of the Department of Homeland Security, is the federal agency 

charged with protecting federal facilities across the country. See Federal Protective Service 

Operation, at https://www.dhs.gov/fps-operations. Congress authorized DHS to "protect the 

buildings, grounds, and property that are owned, occupied, or secured by the Federal 

Government." 40 U.S.C. § 1315(a). While engaged in their duties, FPS officers are authorized 

to conduct a wide range of law enforcement functions: 

(A) enforce Federal laws and regulations for the protection of persons and property; 

(B) carry firearms; 

(C) make arrests without a warrant for any offense against the United States committed in 
the presence of the officer or agent or for any felony cognizable under the laws of the 
United States if the officer or agent has reasonable grounds to believe that the person 
to be arrested has committed or is committing a felony; 1 

(D) serve warrants and subpoenas issued under the authority of the United States; 

(E) conduct investigations, on and off the property in question, of offenses that may have 
been committed against property owned or occupied by the Federal Government or 
persons on the property; and 

1 See, e.g., 18 U.S.C § 111 (assaulting a federal officer). 
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(F) carry out such other activities for the promotion of homeland security as the Secretary 
may prescribe. 

40 U.S.C. § 1315(b )(2). 

Additionally, the Secretary of Homeland Security may designate DHS employees "as 

officers and agents for duty in connection with the protection of property owned or occupied by 

the Federal Government and persons on the property, including duty in areas outside the property 

to the extent necessary to protect the property and persons on the property." 40 U.S.C. 

§ 1315(b)(l). 

Congress also delegated authority to DHS to issue regulations "necessary for the 

protection and administration of property owned or occupied by the Federal Government and 

persons on the property." 40 U.S.C. § 1315(c). Current regulations may include "reasonable 

penalties," including fines and imprisonment for not more than 30 days. 40 U.S.C. § 1315(c)(2). 

The regulations cover many activities, including prohibiting disorderly conduct on federal 

property (41 C.F.R. § 102-74.390); failing to obey a lawful order (41 C.F.R. § 102-74.385); and 

creating a hazard on federal property (41 C.F.R. § 102-74.380(d)). See United States v. 

Christopher, 700 F.2d 1253 (9th Cir. 1983) (affirming convictions on charges of being present 

on federal property after normal work hours in violation of 41 C.F .R. § § 101-20.302 and 101-

20.315). 

In exercising its authority to protect federal property, FPS follows DHS policy on the use 

of force. See DHS Policy on the Use of Force (Sept. 7, 2018) (Exhibit 5). Consistent with 

guidance from the Supreme Court, see Graham v. Connor, 490 U.S. 386 (1989), DHS policy 

authorizes officers to "use only the force that is objectively reasonable in light of the facts and 

circumstances confronting him or her at the time force is applied," recognizing that officers are 

"often forced to make split-second judgments, in circumstances that are tense, uncertain, and 
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rapidly evolving." DHS Policy at 1-2. The policy states that officers "should seek to employ 

tactics and techniques that effectively bring an incident under control while promoting the safety 

of [the officer] and the public, and that minimize the risk of unintended injury or serious property 

damage." Id. at 3. DHS components must conduct training on "less-lethal use of force" at least 

every two years and incorporate decision-making and scenario-based situations. Id. at 5. 

Further, officers must demonstrate proficiency with less-lethal force devices, such as impact 

weapons or chemical agents, before using such devices. Id. DHS policy emphasizes "respect for 

human life," "de-escalation," and "use of safe tactics." Id. at. 3. 

DHS has also emphasized to its employees the importance of respecting activities 

protected by the First Amendment. See DHS Memo re: Information Regarding First Amendment 

Protected Activities (May 17, 2029) (Exhibit 6). "DHS does not profile, target, or discriminate 

against any individual for exercising his or her First Amendment rights." Id. at 1. 

In addition to DHS's authority to protect federal property, the United States Marshals 

Service, a component of the Department of Justice, provides security inside federal courthouses 

in each of the 94 federal judicial districts and in the District of Columbia Superior Court. See 

U.S. Marshals Service, Court Security, at www.usmarshals.gov/duties/courts.htm/. The 

Marshals Service protects judges and other court officials at over 400 locations where court

related activities are conducted. Id. As set forth in 28 U.S.C. § 566(a), "[i]t is the primary role 

and mission of the United States Marshals Service to provide for the security and to obey, 

execute, and enforce all orders of the United States District Courts, the United States Courts of 

Appeals, the Court oflntemational Trade, and the United States Tax Court, as provided by law." 

The regulations governing the duties of the Marshals Service further authorize it to provide 

"assistance in the protection of Federal property and buildings." 28 C.F.R. § 0.11 l(f); see also 
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28 U.S.C. § 566(i) (requiring the Director of the United States Marshals Service to consult with 

the Judicial Conference of the United States concerning, inter alia, "the security of buildings 

housing the judiciary" and stating that the "United States Marshals Service retains final authority 

regarding security requirements for the judicial branch of the Federal Government."). 

The Marshals Service's actions to protect the federal judiciary are guided by an agency

wide use of force policy. See United States Marshals Service, Policy Directive 14.15, Use of 

Force (Sept. 24, 2018) (Exhibit 7). Pursuant to that policy, the use of force must be objectively 

reasonable and Deputy Marshals may use less-than-lethal force only in situations where 

reasonable force, based upon the totality of the circumstances at the time of the incident, is 

necessary to, among other things, protect themselves or others from physical harm or make an 

arrest. See id. Deputy Marshals are not authorized to use less-than-lethal devices if voice 

commands or physical control achieve the law enforcement objective. See id. Further, they must 

stop using less-than-lethal devices once they are no longer needed to achieve its law enforcement 

purpose. See id. And in all events, less-than-lethal weapons may not be used to punish, harass, 

taunt, or abuse a subject. See id. 

STANDARD FOR EMERGENCY RELIEF 

The standard for a temporary restraining order is generally the same as for a preliminary 

injunction. Pac. Kidney & Hypertension, LLC v. Kassakian, 156 F. Supp. 3d 1219, 1222 (D. Or. 

2016). A preliminary injunction is "an extraordinary and drastic remedy" that should not be 

granted "unless the movant, by a clear showing, carries the burden of persuasion." Lope::: v. 

Brewer, 680 F.3d 1068, 1072 (9th Cir. 2012). A plaintiff must show that (1) he is likely to 

succeed on the merits; (2) he is likely to suffer irreparable harm in the absence of preliminary 

relief; (3) the balance of equities tips in his favor; and ( 4) an injunction is in the public interest. 
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Winter v. Nat. Res. Def Council, Inc., 555 U.S. 7, 20 (2008).2 "Likelihood of success on the 

merits is the most important factor" and if a plaintiff fails to meet this "threshold inquiry," the 

court "need not consider the other factors." California v. Azar, 911 F.3d 558, 575 (9th Cir. 

2018). Because standing is a prerequisite to the Court's exercise of jurisdiction, see Susan B. 

Anthony List v. Driehaus, 573 U.S. 149, 157 (2014), the plaintiff's claims on the merits have no 

likelihood of success if the plaintiffs cannot establish standing. Id. at 158 ("The party invoking 

federal jurisdiction bears the burden of establishing' standing and must do so "the same way as 

any other matter on which the plaintiff bears the burden of proof: i.e., with the manner and 

degree of evidence required at the successive stages of the litigation.") (internal quotations and 

citations omitted). 

Plaintiffs must meet an even higher standard in this case because they seek a mandatory 

injunction that would alter the status quo and impose affirmative requirements on law 

enforcement officers as they carry out their duties. See Garcia v. Google, Inc., 786 F.3d 733, 

740 (9th Cir. 2015) (mandatory injunctions are "particularly disfavored" and the "district court 

should deny such relief unless the facts and law clearly favor the moving party.") (internal 

quotations omitted). As explained below, Plaintiffs cannot meet this demanding standard. 

2 Alternatively, "serious questions going to the merits and a balance of hardships that tips sharply 
towards the plaintiff can support issuance of a preliminary injunction, so long as the plaintiff also 
shows that there is a likelihood of irreparable injury and that the injunction is in the public 
interest." All.for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011) (citation 
omitted). 
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ARGUMENT 

I. PLAINTIFFS LACK STANDING TO OBTAIN AN INJUNCTION AGAINST 
FEDERAL DEFENDANTS 

"[T]hose who seek to invoke the jurisdiction of the federal courts must satisfy the 

threshold requirement imposed by Art. Ill of the Constitution by alleging an actual case or 

controversy." City of Los Angeles v. Lyons, 461 U.S. 95, 101 (1983). One of the "landmarks" 

that differentiates a constitutional case or controversy from more abstract disputes "is the 

doctrine of standing." Lujan v. Defenders ofWildl(fe, 504 U.S. 555,560 (1992). And the first 

requirement of standing is that "the plaintiff must have suffered an 'injury in fact' - an invasion 

of a legally protected interest which is (a) concrete and particularized, ... and (b) 'actual or 

imminent, not "conjectural' or "hypothetical."' Id. at 560. 

Where, as here, a party seeks prospective equitable relief, the complaint must contain 

"allegations of future injury [that are] particular and concrete." Steel Co. v. Citizensfor a Better 

Environment, 523 U.S. 83, 109 (1998). While allegations of past injury might support a remedy 

at law, prospective equitable relief requires a claim of imminent future harm. Lyons, 461 U.S. at 

105; see also Nelsen v. King Cty., 895 F.2d 1248, 1251 (9th Cir. 1990) ("[P]ast exposure to harm 

is largely irrelevant when analyzing claims of standing for injunctive relief that are predicated 

upon threats of future harm."); United Presbyterian Church v. Reagan, 738 F.2d 1375, 1381 

(D.C. Cir. 1984) (past harm suffered by plaintiff does not support declaratory and injunctive 

relief). 

It is therefore well-established that a plaintiff lacks standing to obtain prospective 

injunctive relief for alleged future injuries based on allegations of prior harm. Lyons, 461 U.S. at 

101-02; Nelsen, 895 F.2d at 1251. As the Supreme Court held in Whitmore v. Arkansas, 495 

U.S. 149 (1990), allegations of possible future injury do not satisfy the requirements of Article 
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III. A threatened injury must be "certainly impending" to constitute injury in fact. 495 U.S. at 

158 ( quoting Babbitt v. United farm Workers, 442 U.S. 289, 298 (1979)). As a result, in order 

to invoke Article III jurisdiction, a plaintiff in search of prospective equitable relief must show a 

significant likelihood and immediacy of sustaining some direct injury. Updike v. Multnomah 

Cty., 870 F.3d 939, 947 (9th Cir. 2017) ("[S]tanding for injunctive reliefrequires that a plaintiff 

show a 'real and immediate threat ofrepeated injury."' (quoting O'Shea v. Littleton, 414 U.S. 

488,496 (1974))). And standing cannot be presumed or deferred just because this case is 

currently being considered on a TRO and preliminary injunction posture; standing is "an 

indispensable part of the plaintiff's case" that "must be supported in the same way as any other 

matter on which the plaintiff bears the burden of proof, i.e., with the manner and degree of 

evidence required at the successive stages of the litigation." Lujan, 504 U.S. at 561. 

For a plaintiff to have standing, an alleged injury must be "concrete" and "actual or 

imminent, not 'conjectural' or 'hypothetical."' Lyons, 461 U.S. at 101-02. Even where a 

plaintiff establishes that his rights were violated in past incidents, he nonetheless lacks standing 

to obtain prospective injunctive relief absent a "real and immediate threat" that he will suffer the 

same injury in the future. Id. at 105. "[P]ast wrongs do not in themselves amount to that real and 

immediate threat of injury necessary to make out a case or controversy." Id. at 103 ( citing 

O'Shea v. Littleton, 414 U.S. 488,494 (1974) and Rizzo v. Goode, 423 U.S. 362,372 (1976)). 

See also Nelsen, 895 F.2d at 1251. This "imminence requirement ensures that courts do not 

entertain suits based on speculative or hypothetical harms." Lujan, 504 U.S. at 564. Thus, a 

plaintiff "who has been subject to injurious conduct of one kind [does not] possess by virtue of 

that injury the necessary stake in litigating conduct of another kind, although similar, to which he 

has not been subject." Blum v. Yaretsky, 457 U.S. 991, 999 (1982). 
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Moreover, the plaintiff seeking injunctive relief must show not just that the predicted 

injury will reoccur, but also that the plaintiff himself will suffer it. See, e.g., Updike, 870 F.3d at 

948 (holding that the plaintiff lacked standing for injunctive relief because his evidence was 

"insufficient to establish that any such wrongful behavior is likely to recur against him"); Blair v. 

Shanahan, 38 F.3d 1514, 1519 (9th Cir. 1994) (holding that a plaintiff seeking declaratory or 

injunctive relief must "establish a personal stake" in the relief sought). In other words, plaintiffs 

cannot show an entitlement to injunctive relief unless they show that they themselves are likely 

to suffer injury from the allegedly unlawful activities. That other individuals might suffer future 

harm does nothing for a plaintiff's own standing. 

The facts and reasoning of Lyons are instructive. At issue in Lyons was a civil rights 

action against the City of Los Angeles and several police officers who allegedly stopped the 

plaintiff for a routine traffic violation and applied a chokehold without provocation. In addition 

to seeking damages, the plaintiff sought an injunction against future use of the chokehold unless 

deadly force was threatened. The Supreme Court held that plaintiff lacked standing to seek 

prospective relief because he could not show a real or immediate threat of future harm. 

That Lyons may have been illegally choked by the police ... , while 
presumably affording Lyons standing to claim damages ... does nothing to 
establish a real and immediate threat that he would again be stopped for a 
traffic violation, or for any other offense, by an officer or officers who 
would illegally choke him into unconsciousness without any provocation or 
resistance on his part. 

Lyons, 461 U.S. at 104; see also O'Shea, 414 U.S. at 495-96 ("Past exposure to illegal conduct 

does not in itself show a present case or controversy regarding injunctive relief. . . if 

unaccompanied by any continuing, present adverse effects."); Ri:::zo, 423 U.S. at 372 (holding 

that plaintiffs' allegations that police had engaged in widespread unconstitutional conduct aimed 
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at minority citizens was based on speculative fears as to what an unknown minority of individual 

police officers might do in the future). 

Courts in this Circuit have applied Lyons and O'Shea in similar contexts to hold that 

plaintiffs lack standing to pursue prospective injunctive relief where they were subject to past 

law enforcement practices but could only speculate as to whether those practices would recur. 

See, e.g., Eggar v. City ofLivingston, 40 F.3d 312,317 (9th Cir. 1994) (plaintiff who had 

previously been repeatedly detained, charged, and convicted of offenses without court-appointed 

counsel despite her indigence lacked injunctive standing because whether she "will commit 

future crimes in the City, be indigent, plead guilty, and be sentenced to jail is speculative"); 

Murphy v. Kenops, 99 F. Supp. 2d 1255, 1259-60 (D. Or. 1999) (plaintiffs lacked standing 

because it was highly speculative "that the Forest Service will exercise its discretion to issue 

future closure orders, that the closure orders will violate the First Amendment, that plaintiffs will 

violate those closure orders, and that plaintiffs will be arrested because of those closure orders"). 

See also Curtis v. City of New Haven, 726 F.2d 65, 68 (2d Cir. 1984) (vacating an injunction that 

had been entered against police use of mace, because the plaintiffs had not shown a "likelihood 

that these plaintiffs will again be illegally assaulted with mace"); Williams v. Birmingham Bd. of 

Educ., 904 F.3d 1248, 1267 (1 Ith Cir. 2018) (plaintiff alleging that a school resource officer 

employed by the police unconstitutionally used an incapacitating chemical spray on her lacked 

standing to pursue injunctive relief, because she did not show that a likelihood that the resource 

officer would again unconstitutionally spray her). 

Nor can plaintiffs create standing for injunctive relief by alleging that their own fear of 

future government action has "chilled" their willingness to engage in First Amendment activities. 

When a plaintiff contends that injunctive relief is supported by such an alleged "chilling effect," 
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the analysis is unchanged from the Lyons inquiry-the supposed chilling effect will not provide 

standing for injunctive relief if it is "based on a plaintiff's fear of future injury that itself was too 

speculative to confer standing." Munns v. Kerry, 782 F.3d 402,410 (9th Cir. 2015); see also 

Clapper v. Amnesty Int'! USA, 568 U.S. 398,416 (2013) (plaintiffs "cannot manufacture 

standing merely by inflicting harm on themselves based on their fears of hypothetical future 

harm that is not certainly impending"). In other words, where a plaintiff's request for injunctive 

relief lacks any non-speculative basis for finding a likelihood of future harm, the plaintiff cannot 

circumvent Article III merely by saying that he or she is afraid of future harm. 

Plaintiffs' motion fails under these standards. Plaintiffs' support their requested relief is 

seven declarations from individual plaintiffs that focus entirely on past events. They recount 

episodes involving alleged conflicts between protesters and law enforcement officers on 

particular dates (July 11, 12, 16, and 19)-and describe injuries they or others allegedly suffered 

(e.g., bruising from a nonlethal plastic round). Dkt. 43 (Davis Decl.);3 Dkt. 44 (Lewis-Rolland 

Deel.); Dkt. 55 (Brown Deel.); Dkt. 56 (Yau Deel.); Dkt 58 (Howard Deel.); Dkt 59 (Rudoff 

Deel); Dkt. 60 (Tracy Decl.).4 But these threadbare accounts of isolated incidents fail to provide 

any basis for concluding that plaintiffs face certainly impending injury. Indeed, the declarations 

make no showing that Plaintiffs are in imminent danger of again being subjected to similar 

events in the future. For example, the Plaintiffs would need not only to establish that "they 

would have another encounter with the police but also to make the incredible assertion" that the 

same series of events would transpire again. See Lyons, 461 U.S. at 106 (stating that "[i]n order 

to establish an actual controversy in this case" Lyons would have to allege that "all police 

3 Garrison Davis is not a plaintiff and thus cannot sustain standing in this case, but his 
declaration also fails to support a finding of imminent danger to any Plaintiff. 
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officers in Los Angeles always choke any citizen with whom they happen to have an encounter") 

( emphasis in original). They have not and cannot make such a showing. And since courts may 

not simply assume that the circumstances that gave rise to an alleged constitutional violation will 

recur, the absence of such evidence is fatal to their request for relief. See, e.g., Nelsen, 895 F .2d 

at 1251; Updike, 870 F.3d at 947; Murphy, 99 F. Supp. 2d at 1259-60. 

II. PLAINTIFFS ARE NOT LIKELY TO SUCCEED ON THE MERITS 
BECAUSE THEY WILL NOT SUFFER A FIRST AMENDMENT 
VIOLATION AND THE INJUNCTION THEY SEEK IS LEGALLY 
IMPROPER. 

A. Plaintiffs Have Not Demonstrated that Federal Defendants Violated Their 
Constitutional Rights, Much Less that They Will Continue To Do So. 

Plaintiffs complain of two First Amendment violations. First, Plaintiffs seek an 

injunction based on a claim that Federal Defendants retaliated against Mr. Lewis-Rolland, a 

journalist, for engaging in newsgathering activities protected by the First Amendment. See Pis.' 

Mot. at 8-12. Plaintiffs devote substantial attention to undisputed propositions of law that 

newsgathering is a protected First Amendment activity that may be exercised in public places, 

subject to reasonable time, place and manner restrictions. But the key question in a First 

Amendment retaliation claim is whether the plaintiff has established that "by his actions the 

defendant deterred or chilled the plaintiff's political speech and such deterrence was a substantial 

or motivating factor in the defendant's conduct." Mendocino Envtl. Ctr. v. Mendocino Cty., 192 

F.3d 1283, 1300 (9th Cir. 1999). 

Plaintiffs have not carried their burden to establish that the use of force was "anything 

other than the unintended consequence of an otherwise constitutional use of force under the 

circumstances." Barney v. City of Eugene, 20 F. App'x 683, 685 (9th Cir. 2001) (rejecting First 

Amendment retaliation claim where "protesters were warned repeatedly to clear the street or tear 
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gas would be deployed, and there is no dispute that a small group of the crowd became violent"); 

see also Mims v. City of Eugene, 145 F. App'x 194, 196 (9th Cir. 2005) (holding that use of a 

crowd control team "in full riot gear was not a disproportionate response and does not indicate 

preexisting hostility toward the protestors' views"). Given the chaotic circumstances presented 

by the violent protests, Plaintiffs have not established that Defendants would not have used force 

"but for" a retaliatory motive. Capp v. City of San Diego, 940 F.3d 1046, 1059 (9th Cir. 2019). 

As the Ninth Circuit has recognized, the unlawful actions of a few may impair the ability of 

others to exercise their rights: 

In balancing desired freedom of expression and the need for civic order, to 
accommodate both of these essential values, a measure of discretion 
necessarily must be permitted to a city, on the scene with direct knowledge, 
to fashion remedies to restore order once lost. It may be that a violent 
subset of protesters who disrupt civic order will by their actions impair the 
scope and manner of how law-abiding protesters are able to present their 
views. 

Afenotti v Seattle, 409 F.3d 1113, 1155 (9th Cir. 2005) ( declining "to hold unconstitutional the 

City's implementation of procedures necessary to restore safety and security" when confronted 

by protesters with "violent and disruptive aims" that "substantially disrupt civic order"). 

Second, Plaintiffs also contend that Federal Defendants have denied Plaintiffs a right of 

access to observe how Federal Defendants enforce their dispersal orders. See Pls.' Mot. at 12-

14. It is important to clarify at the outset, however, that Plaintiffs appear to be requesting only a 

right to observe from public streets. Thus, even under their proposed injunction, they still must 

not come so close as to trespass on federal property. Plaintiffs accordingly recognize from the 

beginning that they have no right to be wherever protesters are. The government may certainly 

prohibit a public presence on its property outside of its ordinary hours of operation-an interest 

rooted in part in protecting that property-and an interest in First Amendment activities does not 

pem1it violation of those rules. See Christopher, 700 F.2d at 1259-61 (upholding conviction for 
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trespassing for soliciting signatures on government property outside of normal business hours). 

This is true even if the property functions as a traditional public forum during the hours when it 

is open. Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 299 (1984) (upholding 

prohibition on overnight sleeping to prevent damage to park); Occupy Sacramento v. City of 

Sacramento, 878 F. Supp. 2d 1110, 1120 (E.D. Cal. 2012) (granting dismissal and rejecting 

injunction on claim against regulation closing park overnight in order to protect it). 

Plaintiffs nevertheless argue that they have a right to continued presence on public streets 

surrounding the federal property, even if a lawful order to disperse has been given-indeed, they 

are pointedly seeking a right to ignore a lawful order to disperse and to remain in place. See Pls.' 

Mot. at 1. Yet Plaintiffs provide absolutely no support whatsoever that the press has a special 

right to remain in or access a location that has been lawfully closed to the general public, and in 

particular a place that has been lawfully closed to protesters. They argue that cases supporting 

press access in other contexts, specifically the Supreme Court's decision in Press-Enterprise Co. 

v. Super. Ct. of Cal., 478 U.S. l (1986) ("Press-Enterprise IF'), support their right of access here. 

But that case is inapposite. 

Press-Enterprise II involved a dispute over media access to a criminal judicial 

proceeding and that context framed the way in which the Supreme Court analyzed whether 

access was appropriate: whether there is a tradition of public access and whether that public 

access plays a significant positive role in the functioning of the particular process. Id. at 8-9 

(noting the questions were specific to "this setting" of an in-court criminal judicial proceeding). 

Here, although public streets have been traditionally open to the public, the specific context is 

public property that has been lawfully closed to the public for the execution of law enforcement 

functions, including protecting against the destruction of federal property and making lawful 
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arrests. There is no tradition of public access to a closed forum under such circumstances-and 

mandating public access under such circumstances would impede achieving the important public 

goals of protecting public property and the safety of law enforcement personnel. Cf Perry v. Los 

Angeles Police Dep 't, 121 F.3d 1365, 1369 (9th Cir. 1997) ("A government interest in protecting 

the safety and convenience of persons using a public forum is a valid government objective."). 

The press may have the rights of access of the general public, but they have no special rights of 

access to closed fora. See California First Amendment Coal. v. Calderon, 150 F.3d 976, 981 

(9th Cir. 1998) (quoting Branzburg v. Hayes, 408 U.S. 665,684 (1972) ("[T]he First 

Amendment does not guarantee the press a constitutional right of special access to information 

not available to the public generally.")). 

Even assuming, however, that the Press-Ente1prise lI standard applies, it establishes only 

a qualified right of access that may be overcome where "closure is essential to preserve higher 

values and is narrowly tailored to serve that interest." Press Enterprise II, 478 U.S. at 9. As an 

initial matter, it is not at all clear that Plaintiffs have even been denied sufficient "access." 

Although they argue that they have no "alternative observation opportunities," Pls.' Mot. at 13, 

they have not provided any argument that the vantage points they have had, much less the ones 

they would have in the future absent the injunction, would be insufficient. No Plaintiff asserts 

that any press or legal observer was unable to observe any activities merely because of the 

dispersal order. And there are no allegations that federal agents advanced, in an attempt to 

disperse rioters, more than a few blocks away from federal property. Thus, it is not at all clear 

why reporters and observers could not see sufficiently even if moved by an order to disperse, 

except for the use of crowd control munitions that could still be used under the proposed 

injunction. See Pls'. Mot. at 3 (no liability "if a Journalist or Legal Observer is incidentally 
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exposed to crowd-control devices after remaining in the area where such devices were 

deployed"). 

Moreover, even if Plaintiffs could demonstrate that they have been denied sufficient 

"access" to a "particular proceeding," United States v. Doe, 870 F.3d 991, 997 (9th Cir. 2017), 

they would fail the balancing test of Press Enterprise II. Preserving order, life, and property are 

important values that may be preserved consistent with the First Amendment. Police thus may, 

for example, impose restrictions to "contain or disperse demonstrations that have become violent 

or obstructive." Washington Mobili:::ation Committee v. Cullinane, 566 F.2d 107, 119 (D.C. Cir. 

1977) (stating that it is "axiomatic" that "the police may, in conformance with the First 

Amendment, impose reasonable restraints upon demonstrations to assure that they be peaceful 

and not obstructive"); see also Madsen v Women's Health Center, 512 U.S 753, 768 (1994) 

(finding the government "has a strong interest in ensuring the public safety and order, in 

promoting the free flow of traffic on public streets and sidewalks."). 

Requiring journalists and legal observers to disperse along with protesters and rioters is 

also narrowly tailored because allowing them to remain is not a practicable option. There is no 

dispute that protesters who do not disperse after a lawful order is given may be arrested. Having 

an unspecified number of people who lawfully may remain, however, will not only greatly 

complicate efforts to clear an area and restore order, it will also present a clear risk to safety. 

Under the proposed injunction, there is no consistent scheme for quickly identifying individuals 

authorized to be present. Plaintiffs propose a list of "indicia" that "are not exclusive," which 

may be as small as a press pass displayed somewhere on their body and as vague as "visual 

identification" or "distinctive clothing" indicating that they are press. Pls.' Mot. at 2-3. 

Additionally, the proposed injunction suggests that some of these, such as press passes, are only 
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valid if "professional or authorized," while other items, such as a shirt that simply says "press" 

somewhere, may be sufficient. Pls.' Mot. at 3. Similarly, identifying "legal observers" by the 

color of their hats when they are comingled in a large crowd at night with many others wearing 

face and head coverings is impractical. Searching each person who does not disperse for such 

indicia will be difficult, if not impossible, under the conditions causing an order to disperse to be 

given (e.g., lasers, projectiles, and pyrotechnic mortars being used against federal officers), and 

such a search will also distract federal officers from protecting themselves against those same 

conditions. It would be even more impracticable to verify which of those remaining actually has 

"professional or authorized" credentials. Yet the risk of not verifying such individuals is 

grave-protesters have already attempted to interfere with arrests by federal officers, including 

by assaulting them, and federal officers cannot simply tum their backs to people who have 

"press" written somewhere on them. Leaving press and legal observers in place would present 

security risks to all and would severely distract from the critical mission of restoring order and 

protecting life and property. Accordingly, even under the inappropriate, stringent standard that 

Plaintiffs invoke, they are unlikely to succeed on any claim to have a right to remain in place. 

B. The Legally Improper Injunction Plaintiffs Seek is Overbroad and 
Unworkable. 

There is no basis for the Court to grant Plaintiffs' request for an overbroad and 

unworkable injunction that would micromanage the manner in which federal law enforcement 

officers respond to dynamic and chaotic situations involving violent protesters seeking to 

damage federal property and harm federal officers. "It is not for this Court to impose its 

preferred police practices on either federal law enforcement officials or their state counterparts." 

United States v. Patane, 542 U.S. 630, 642 (2004). Yet that is precisely what Plaintiffs' 

requested injunction would do here. The federal officers protecting federal property in Portland 
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are doing so under difficult circumstances and must make "split-second judgments-in 

circumstances that are tense, uncertain, and rapidly evolving." Graham, 490 U.S. at 397. Those 

judgments should not be encumbered by the potential threat of contempt of court from a vague, 

overbroad, and-at bottom-legally improper injunction. Indeed, Plaintiffs identify no other 

case in which federal or state officers responding to large-scale, ongoing incidents by violent 

opportunists have been enjoined in the manner Plaintiffs propose here. 

It is a basic principle of Article III that "a plaintiff's remedy must be limited to the 

inadequacy that produced his injury in fact." Gill v. Whitford, 138 S. Ct. 1916, 1930 (2018) 

( quotation omitted). "An injunction must be narrowly tailored to remedy the specific harm 

shown." E. Bay Sanctuary Covenant v. Barr, 934 F.3d 1026, 1029 (9th Cir. 2019) (internal 

quotations omitted); see Lamb-Weston, Inc. v. McCain Foods, Ltd., 941 F.2d 970,974 (9th 

Cir.1991). It "should be no more burdensome to the defendant than necessary to provide 

complete relief." Califano v. Yamasaki, 442 U.S. 682, 702 ( 1979). 

Plaintiffs' proposed injunction is legally improper in several respects. The injunction 

would exempt "Journalists" and "Legal Observers" from the requirements of following a lawful 

order to disperse, but Plaintiffs provide no authority that members of the press or legal observers 

are somehow immune from such a lawful order.5 The First Amendment allows the police to 

impose reasonable restrictions upon demonstrations, including the right to "contain or disperse 

demonstrations that have become violent or obstructive." Cullinane, 566 F.2d at 119 (stating 

that it is "axiomatic" that "the police may, in conformance with the First Amendment, impose 

reasonable restraints upon demonstrations to assure that they be peaceful and not obstructive"); 

5 Plaintiffs' proposed injunction provides that "such persons shall not be required to disperse 
following the issuance of an order to disperse, and such persons shall not be subject to arrest for 
not dispersing following the issuance of an order to disperse." See Pls.' Mot. at 1. 
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see Feiner v. New York, 340 U.S. 315,320 (1951) ("This Court respects, as it must, the interest 

of the community in maintaining peace and order on its streets."); Cantwell v. Connecticut, 310 

U.S. 296, 308 (1940) ("When clear and present danger ofriot, disorder, interference with traffic 

upon the public streets, or other immediate threat to public safety, peace, or order, appears, the 

power of the state to prevent or punish is obvious."). Members of the press and legal observers 

who choose to observe the violent activities of nearby protesters are not exempt from a lawful 

command to disperse. Cf Branzburg v. Hayes, 408 U.S. 665, 684-85 (1972) ("Newsmen have 

no constitutional right of access to the scenes of crime or disaster when the general public is 

excluded"); id. at 684 ("the First Amendment does not guarantee the press a constitutional right 

of special access to information not available to the public generally."). 

The injunction would also prohibit law enforcement personnel from seizing any 

photographs or recordings from journalists or legal observers for any reason, even if probable 

cause exists to arrest them. See Pls.' Mot. at 1. Further, the injunction would require that any 

such property be returned immediately upon release from custody, regardless of whether the 

individual has been charged with a crime. Plaintiffs cite no legal authority for such a provision 

and their motion does not even allege that federal officers have arrested any journalists, media 

members, or legal observers, let alone seized any equipment from them. 

Additionally, Plaintiffs request that the Court enjoin federal officers from arresting or 

using physical force against a journalist or legal observer, unless probable cause exists to believe 

that such individual has committed a crime. See Pls.' Mot. at 1. But that proposed remedy is the 

type of vague, "follow the law" injunction that is disfavored because it does not comply with 

Rule 65(d)'s specificity requirement. See Cuviello v. City of Oakland, 2009 WL 734676, at *3 

(N.D. Cal. Mar. 19, 2009) (holding unenforceable an injunction that "basically states that 
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Defendants are permitted to make only lawful arrests of Plaintiffs" and are "barred from 

interfering with Plaintiffs' free speech rights"). As numerous courts have recognized, 

"[i]njunctions that broadly order the enjoined party simply to obey the law ... are generally 

impermissible." NLRB v. USPS, 486 F.3d 683,691 (10th Cir. 2007); see Burton v. City of Belle 

Glade, 178 F.3d 1175, 1200-01 (11th Cir. 1999); S.C. Johnson & Son, Inc. v. Clorox Co., 241 

F.3d 232, 240-41 (2d Cir. 2001). 

Such an injunction is particularly inappropriate and unmanageable in this case where law 

enforcement officers are responding to a dynamic situation involving a consistent barrage of 

violent activity targeted against federal property and officers. DHS, the Marshals Service, and 

their officers should not potentially be subject to charges of contempt for violating a vague 

injunction in these circumstances. As the Supreme Court has emphasized, courts must "take care 

to consider whether the police are acting in a swiftly developing situation, and in such cases the 

court should not indulge in unrealistic second-guessing." United States v. Sharpe, 470 U.S. 675, 

686 (1985). 

III. PLAINTIFFS CANNOT DEMONSTRATE IRREPARABLE HARM 

Plaintiffs argue that, because they have raised a First Amendment issue, they have 

necessarily demonstrated the likelihood of irreparable injury. But the Ninth Circuit has held that 

"no presumption of irreparable harm arises in a First Amendment retaliation claim." Rendish v. 

City of Tacoma, 123 F.3d 1216, 1226 (9th Cir. 1997). Regardless of the nature of the alleged 

injury, however, to be likely irreparable any harm must be likely to occur. Separate from any 

Article III standing concerns, where "there is no showing of any real or immediate threat that the 

plaintiff will be wronged again," there is no irreparable injury supporting equitable relief. Lyons, 

461 U.S. at 111; see Olagues v. Russoniello, 770 F.2d 791, 797 (9th Cir. 1985). As shown 
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above, and for the same reasons that Plaintiffs lack standing to seek a an injunction in the first 

instance, Plaintiffs' future injuries are speculative and, therefore, also insufficient to demonstrate 

the likelihood of irreparable injury. 

IV. BOTH THE BALANCE OF THE EQUITIES AND THE PUBLIC INTEREST 
WEIGH AGAINST GRANTING AN INJUNCTION 

Plaintiffs argue that there is a strong public interest in First Amendment principles 

generally, and a free press in particular. Both are true. But Plaintiffs have not established any 

violation of these First Amendment rights and, in any event, they fail to explain how the many 

countervailing public interests involved in the federal response to the Portland protests must be 

weighed. Those interests in fact outweigh other First Amendment equities.6 Some of these 

interests are recognized in the merits of the First Amendment claims themselves, but there are 

many other interests weighing against the requested injunction. 

Federal agents have deployed to protect various federal properties, including the Hatfield 

Federal Courthouse and the Edith Green Federal Building, in response to violent rioting. Rioters 

have vandalized and threatened to severely damage those buildings, and they have assaulted the 

responding federal officers. Plaintiffs all but concede that the government has "a valid interest in 

protecting public safety, preventing vandalism or looting, or protecting [federal officers]." Pls.' 

Mot. at 13. All of these public interests are substantial and can outweigh First Amendment 

interests premised on access to public property. The government has a comprehensive interest in 

maintaining public order on public property. Feiner v. New York, 340 U.S. 315,320 (1951) 

("This Court respects, as it must, the interest of the community in maintaining peace and order 

on its streets."). There is an even more pointed public interest when disorder threatens the 

6 The balance of the equities and the public interest are analyzed together here because, when the 
government is a party, these last two factors merge. Nken v. Holder, 556 U.S. 418,435 (2009). 
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integrity of that public property. See United States v. Griefen, 200 F.3d 1256, 1260 (9th Cir. 

2000) ("The clear purpose of the order ... was for reasons of health and safety, and for the 

protection of property .... These are compelling reasons ... and certainly represent significant 

government interests."). Congress has recognized such interests, including by making the 

destruction of federal property and the assault of federal officers felonies punishable by up to ten 

and twenty years of imprisonment respectively .. 18 U.S.C. §§ 111, 1361. Additionally, there is 

a fundamental First Amendment right of access to the courts, see, e.g., Ringgold-Lockhart v. Cty. 

of Los Angeles, 761 F.3d 1057, 1061 (9th Cir. 2014), which is jeopardized by the breach and 

destruction of a federal court building; it is in the public interest to prevent the violation of these 

rights, too. Moreover, the federal government, just as any other property owner, has an interest 

in "preserv[ing] the property under its control for the use to which it is lawfully dedicated"; for 

government buildings, those uses are of course public uses that are in the public interest. Int'l 

Soc.for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 679-680 (1992). 

On balance, it is clearly in the public interest to allow federal officers, to disperse violent 

opportunists near courthouses and federal buildings when those events have turned and may 

continue to turn violent. See, e.g., Grayned v. City ofRockfcJrd, 408 U.S. 104, 116 (1972) 

("[W]here demonstrations turn violent, they lose their protected quality as expression under the 

First Amendment"); Griefen, 200 F.3d at 1260 (upholding the relocation of protesters who "had 

already shown by their destructive conduct that they presented a clear and present danger to the 

safe completion of the construction project, both to other persons as well as to themselves"); Bell 

v. Keating, 697 F.3d 445, 457-58 (7th Cir. 2012) ("[O]therwise protected speech may be 

curtailed when an assembly stokes-or is threatened by-imminent physical or property 

damage."). 
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Plaintiffs have not contested that the federal government has both the right and the 

obligation to restore order and protect federal property-an obligation that is all the more critical 

with respect to a federal courthouse, which must remain operational to ensure the rights of 

litigants including the very parties to this suit. Instead, Plaintiffs have held up the general public 

interest in a free press. Pls.' Mot. at 16. Yet, as discussed in above, the courts have already 

thoroughly weighed the interest of public access to a free press and found it no greater than that 

of the public generally. See, e.g., Branzburg, 408 U.S. at 684-85 ("Newsmen have no 

constitutional right of access to the scenes of crime or disaster when the general public is 

excluded"); Calderon, 150 F.3d at 981. 

Plaintiffs provide no rationale for why their equities are any greater or more deserving of 

protection than those of any member of the public exercising their First Amendment rights. And 

Plaintiffs make no argument at all why special protection of legal observers is even in the public 

interest, much less how their interests are to be distinguished from anyone else. Plaintiffs do 

argue that covering the police response in Portland is of unique public interest and importance. 

Pls.' Mot. at 16 ("It would be difficult to identify a situation in which the public has a greater 

interest in unbiased media coverage of police and Government conduct than this one."). It is not 

at all clear that it is appropriate for the Court to weigh the importance of press coverage of this 

protest compared to others-or how one should weigh the importance of protesting versus 

newsgathering-but if it were, it would also be necessary to weigh the unique danger present 

here of over 50 nights of protests that have routinely descended into violence and the destruction 

of federal property and harm to federal law enforcement officers, including the attempted 

destruction of the interior of the federal courthouse. 
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Additionally, the hardships the injunction would impose clearly weigh against granting it. 

As discussed above, Plaintiffs have failed to demonstrate that the injunction would tangibly 

benefit their newsgathering. By contrast, federal officers would be seriously distracted from 

defending themselves from attack and from restoring order and protecting property. 

Accordingly, both the public interest and the balance of the equities weigh in favor of 

denying the injunction. 

CONCLUSION 

For the foregoing reasons, Plaintiffs' motion for a Temporary Restraining Order and 

Preliminary Injunction should be denied. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

PORTLAND DIVISION 

ELLEN ROSENBLUM, 

Plaintiff, 

V. 

JOHN DOES 1-10; UNITED STATES 
DEPARTMENT OF HOMELAND 
SECURITY; UNITED STATES 
CUSTOMS AND BORDER 
PROTECTION SERVICE; UNITED 
STATES MARSHALS SERVICE; and 
FEDERAL PROTECTIVE SERVICE, 

Defendants. 

MOSMAN,J., 

Case No. 3:20-cv-01161-MO 

OPINION AND ORDER 

In the wake of the tragic killing of George Floyd in Minneapolis, international protests 

have demanded fundamental changes to our criminal justice system, particularly to police culture 

and tactics. These important protests have, in Portland, centered on a four-block area that 

includes the U.S. Courthouse, known as the Mark O. Hatfield Courthouse. By virtue of it being a 

federal building, the law enforcement personnel involved are federal agents. 

One of the most difficult tasks for law enforcement in a free country like ours is to 

support robust protests while still maintaining order through lawful methods. This is even more 

challenging when the subject of the protests concerns police tactics. It is not unusual, following 
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major protests, for some of the people involved to allege that the police crossed a line-a 

constitutional line-in the course of their interactions. It is also common for these interactions to 

result in lawsuits, with protesters contending the police violated their First and Fourth 

Amendment rights and seeking redress by money damages and injunctive relief. There is a well

established body of law paving the way for such lawsuits to move forward in federal court. 

This is not such a lawsuit. It is a very different case, a highly unusual one with a 

particular set of rules. In the first place, although it involves allegations of harm done to 

protesters by law enforcement, no protester is a plaintiff here. Instead, it is brought by the State 

of Oregon under a rarely used doctrine called parens patriae. In the second place, it is not 

seeking redress for any harm that has been done to protesters. Instead, it seeks an injunction 

against future conduct, which is also an extraordinary form of relief. Under the governing law for 

such cases, the State of Oregon must make a very particularized showing in order to have 

standing to bring a parens patriae lawsuit, a task made even more challenging by the nature of 

the remedy it seeks. Because it has failed to do so-most fundamentally, because it has not 

shown it is vindicating an interest that is specific to the state itself-I find the State of Oregon 

lacks standing here and therefore deny its request for a temporary restraining order. 

PROCEDURAL HISTORY 

For about eight weeks, these protests against police brutality and systemic racism have 

been a nightly occurrence in the area of the Multnomah County Justice Center (which includes 

the local jail) and the Hatfield Courthouse. At the beginning of July, Acting Secretary of the 

Department of Homeland Security Chad Wolf announced that his agency would deploy special 

units of officers to protect federal property. Pl.'s Mot. [5] at 3. Reports from Portland media 

documented federal officers engaging with protesters at the Hatfield Courthouse as early as July 
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2. Id. Within less than two weeks, reports surfaced that federal officers were "grabbing 

protesters, pulling them off the sidewalks of downtown, and shoving them into unmarked 

vehicles." Id. The State filed this lawsuit on July 17, seeking to enjoin federal officers from 

continuing in that practice. The State filed this motion on July 20, with oral argument on July 22. 

Min. of Proceedings [ECF 17]. I will refer to the alleged interactions between police and 

protesters as "seizures" for purposes of this opinion because, while it is unclear whether they 

constitute arrests, detentions, or something else, they are seizures for purposes of the Fourth 

Amendment. 

The State argues that the alleged seizures are unlawful for several reasons: ( 1) they 

violate the Fourth Amendment rights of the individuals being seized, (2) they violate those 

persons' Fifth Amendment due process rights1
, (3) they violate the First Amendment rights of 

individuals who wish to protest but are discouraged from doing so because they fear being 

seized, and (4) they constitute a public nuisance. Compl. [l] at 5-8. The State does not further its 

public nuisance argument in its motion for a restraining order, so I will not consider it in the 

analysis below. 

In the motion before me, the State is seeking a temporary restraining order that would 

impose three remedies: (1) a requirement that officers identify themselves and their agency 

before arresting or detaining any person; (2) a requirement that officers explain to any person 

being seized that he or she is being arrested or detained; and (3) an enjoinder against arrests that 

lack probable cause. Compl. [l] at 9. The state lists other remedies in its complaint, but as 

While the State alleges Fourth and Fifth Amendment violations separately, the analysis 
under both amendments is identical for purposes of this motion. I therefore address the Fifth 
Amendment claims congruently with the Fourth Amendment. 
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established at oral argument, these are the only remedies at issue in this motion. Id., Draft Tr. at 

53-54. 

Before I begin my analysis of whether the state should receive its requested restraining 

order, I will resolve preliminary legal questions that underpin the analysis below. 

First, while the complaint paints a picture of numerous protesters being seized from the 

streets of Portland by unidentified agents, the State's evidence in its brief and at the hearing 

consists of just two examples.2 First, it presents two declarations from an individual who claims 

he was detained by federal officers without probable cause. Pettibone Deel. [ECF 1-1 ]; Second 

Pettibone Deel. [ECF 7]. There is no video of this arrest and no evidence relating to its legality 

other than Mr. Pettibone's sworn statements. Defendants have not refuted the State's allegation 

that Mr. Pettibone's seizure lacked probable cause. I therefore assume, only for purposes of this 

opinion, that this seizure was unlawful and constituted a violation of Mr. Pettibone's rights under 

the Fourth and Fifth Amendments. 

As its second example, the State has offered a video, which it states has been circulated 

heavily online, and which appears to show an individual being seized without any verbal 

explanation from officers. Potter Deel. [ECF 6] ~r 6 (citing to, Sen. Jeff Merkley, Twitter.com, 

https:!/twitter,com/ScnJefflVIcrklev/status/1283852273089683464). The video shows the seizure 

but does not show any context for what preceded it. It therefore does not speak to probable cause 

one way or another because it is equally plausible that the individual was an innocent bystander 

or that he had committed some criminal act just before officers seized him. There is simply no 

2 The State initially included a third example, but it withdrew that video because it 
recorded events that occurred in San Diego. Not. of Withdrawal [ECF 12]. 
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way to know on the record before me, and I am not permitted to assume one way or the other. It 

is not, for purposes of this opinion, evidence of an arrest that lacked probable cause. 

The State argues that, regardless of whether the officers had probable cause for the arrest, 

the lack of verbal identification from the federal officers renders the seizure unreasonable for 

purposes of the Fourth Amendment. Pl. 's Mot. [5] at 16-17.3 Defendants argue that the officers 

were otherwise identifiable, given their official uniforms and insignia, and that no verbal 

identification was required. Def.'s Resp. [ECF 15] at 15-16. Whether these seizures are 

reasonable or unreasonable is a close legal question that I will not answer here. What I will do is 

assume without deciding that this seizure was constitutionally unreasonable, while stressing that 

this is not a legal ruling for purposes of future litigation in this case. 

Taken together, for purposes of this opinion, the State has presented just one example of 

an arrest without probable cause and one example of an unreasonable seizure. That is the sum 

total of the evidence before me that underpins the legal injuries the State asserts in its brief and 

that I address below. Notably, the State does not request any relief with respect to Defendants' 

use of unmarked vans, a fact that has been widely reported in both local and national media. See 

e.g. Potter Deel. Ex. 6 [6-1] ("OPB Article"). The use of unmarked vehicles is therefore 

irrelevant to the legal analysis that follows, and I do not consider that practice at all. The relief 

sought here has only to do with verbal identification by officers and probable cause, and my 

analysis focuses on that relief alone. 

II 

3 It appears that the State has largely backed away from any argument that the federal 
agents were not at all identifiable as law enforcement. Mr. Pettibone acknowledges that their 
uniforms said "Police," Pettibone Deel. [1-1] ,-; 3, and the video shows agents wearing clothing 
clearly marked as "Police." 
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LEGAL STANDARD 

The standard for a temporary restraining order (TRO) is "essentially identical" to the 

standard for a preliminary injunction. Chandler v. Williams, No. CV 08-962-ST, 2010 WL 

3394675, at * 1 (D. Or. Aug. 26, 2010) ( citing Stuhlbarg Int 'l Sales Co., Inc. v. John D. Brushy & 

Co., 240 F.3d 832, 839 n.7 (9th Cir. 2001 )). A preliminary injunction is "an extraordinary and 

drastic remedy, one that should not be granted unless the movant, by a clear showing, carries the 

burden of persuasion." Lopez v. Brewer, 680 F.3d 1068, 1072 (9th Cir. 2012). In order to meet 

that burden, "[a] plaintiff seeking a preliminary injunction must establish that he is likely to 

succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary 

relief, that the balance of equities tips in his favor, and that an injunction is in the public 

interest." Am. Trucking Ass 'ns Inc. v. City of L.A., 559 F .3d 1046, 1052 (9th Cir. 2009) ( quoting 

Winter v. Nat. Res. Defense Council, Inc., 555 U.S. 7, 21 (2008)). In addition to meeting these 

requirements, as a threshold matter, a Plaintiff must have standing to sue. See Allen v. Wright, 

468 U.S. 737, 751 (1984). 

As standing is the dispositive issue in this case, I take up that analysis first without 

reaching the question of whether the state has met its burden to prove the merits of its motion for 

aTRO. 

DISCUSSION 

Two features of this case make the standing analysis unusual. First is the fact that, in a 

typical case alleging these types of constitutional harms, the aggrieved individual would sue on 

his own behalf. Here, however, the State of Oregon-by way of Attorney General Ellen 

Rosenblum-has brought a suit alleging these same kinds of constitutional claims on a theory 

that they ham1 the state's citizenry writ large. Second, Oregon does not seek to redress past 
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harms, as would be the norm in an individual claim of this type, but rather seeks to enjoin future 

conduct. Both of these features-the identity of the plaintiff and the nature of the requested 

remedy-render the standing inquiry an unusually high bar to clear. 

I. Parens patriae 

Oregon asserts that it has standing to sue on behalf of its citizens under a doctrine known 

as parens patriae. In order to assert parens standing, a state plaintiff must plead an injury to its 

citizenry that meets the usual Article III requirements-that it be "be concrete, particularized, 

and actual or imminent; fairly traceable to the challenged action; and redressable by a favorable 

ruling." Missouri ex rel. Koster v. Harris, 847 F.3d 646, 651 (9th Cir. 2017). It must also meet 

two special requirements. First, the State must articulate "an interest apart from the interests of 

particular private parties, i.e., the State must be more than a nominal party." Id., (quoting Alfred 

L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez ("Snapp"), 458 U.S. 592,607, (1982). Second, 

"[t]he State must express a quasi-sovereign interest" that has been violated. Snapp, 458 U.S. at 

607. 

The category of interests that qualify as "quasi-sovereign" is relatively broad. It includes, 

as the two primary categories, the health and well-being of a state's citizens and the state's right 

not to be discriminatorily denied its rightful status within the federal system. Snapp, 458 U.S. at 

607. Here, the State has asserted a quasi-sovereign interest in the civic and physical well-being 

of its people to be free from violations of their constitutional rights, Pl.' s Mot. [ 5] at 10, and it 

alleges a series of injuries to its citizenry that implicate that interest.4 

4 Defendants argue that a state may never sue the federal government via parens patriae. 
Deis.' Resp. [15] at 10 (citing Nevada v. Buford, 918 F.2d 854, 858 (9th Cir. 1990)). The State 
relies on two district court cases that claim that the Supreme Court's decision in Massachusetts v. 
EPA, 549 U.S. 497 (2007) removed any previous bar to a state suing the federal government via 
parens patriae. See Mot. [5] at 9-10 (citing Aziz v. Trump, 231 F.Supp.3d 23, 30 (E.D. Va. 
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a. The Fourth Amendment 

At the highest level of abstraction, the State argues that it has a quasi-sovereign interest in 

protecting its citizens from unlawful seizures. See PL 's Mot. [5] at 10. This argument is not 

fleshed out in the briefing, nor did the state do so at oral argument. Presumably, the State's 

theory is that the State of Oregon is harmed when its citizens are subjected to widespread 

unlawful seizures of their persons. While it is arguable that this could be a quasi-sovereign 

interest to support a parens theory of standing, it is highly unlikely that it would do so in a case 

with no more than two identifiable unlawful seizures. But in any event, this argument fails to 

confer standing for the State to seek an injunction, which I address in greater detail below. 

Most specifically, the State asserts a two-part injury to its quasi-sovereign interest in 

protecting its citizens from unlawful seizures: ( 1) that Oregonians are at greater risk now of 

being victimized by genuine kidnappers, and (2) that Oregonians are at a greater risk of violence 

by the police if they reasonably resist what they believe to be a genuine kidnapping when they 

mistake federal agents for kidnappers. PL 's Mot. [5] at 9. The State's theory is that individuals 

who oppose the protests could assume the attire of federal police and mimic these unlawful 

arrests in order to kidnap protesters, thus subjecting them to the risks discussed here. The State 

reasserted this theory at oral argument, insisting repeatedly that it had an interest in protecting its 

citizens against the potential for kidnappings, both real and mistaken. This two-prong injury rests 

on a "public health and welfare" theory of parens patriae that seeks to vindicate the 

2017)). Neither party cites a Ninth Circuit decision that post-dates Massachusetts v. EPA which 
squarely answers this question. However, at least the D.C. Circuit and the Seventh Circuit have 
concluded that Massachusetts v. EPA did not remove the bar that prevents states from suing the 
federal government in parens patriae. Government of Manitoba v. Bernhardt, 923 F .3d 173, 181-
83 (D.C. Cir. 2019); Michigan v. EPA, 581 F.3d 524, 529 (7th Cir. 2009). For the purposes of 
this opinion, I assume without deciding that the State may sue the federal government in parens 
patriae. If it cannot, such a bar would obviously be fatal to its suit. 
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constitutional rights of Oregon's citizens, and it meets the requirement that it be independent of 

the interest of any one individual. It does not, however, satisfy the requirements of Article III 

because it is purely hypothetical. 

In order to sue in federal court, a "constitutional minimum" of standing must be met. 

Lujan v. Def~- of Wildlife, 504 U.S. 555, 560 (1992). That minimum requires three elements to be 

satisfied: (1) the plaintiff must have suffered an "injury in fact"-i.e. an invasion of a legally 

protected interest that is concrete and particularized, as well as actual or imminent ( as opposed to 

conjectural or hypothetical), (2) there must be a causal connection between the injury and the 

offending conduct, and (3) it must be "likely" that the injury will be redressed by a favorable 

decision from the court. Id. at 560-61 (internal quotations and citations omitted); see also 

Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016). Plaintiffs bear the burden of proving all 

three elements. Lujan, 504 U.S. at 561. 

Oregon's asserted interest fails the first prong of Lujan because the injury the state asserts 

is entirely conjectural. First, the state candidly admits that it does not have a shred of evidence 

that counter-protesters have ever, anywhere, kidnapped a protester or anyone associated with 

protests. See Draft Tr. at 31. Second, the asserted interest rests on an utterly implausible 

inference. The State's reasoning is that counter-protesters, once they learn of seizures of 

protesters by federal agents, will dress up like police and go out on private missions to kidnap 

protesters. This despite the fact that such kidnappings are Measure 11 felonies in Oregon, 

punishable by mandatory minimum sentences ofup to 70-90 years in prison. 5 I do not discount 

the animosity among these groups and had I been asked to assume that something would result in 

fistfights, or theft, or destruction of signs, or damage to vehicles, that would have made sense. 

5 ORS 137.700 (listing Measure 11 crimes and mandatory minimum sentences). 
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But the idea that seizures by law enforcement will lead to kidnappings by private parties is a 

bridge too far. 

I put in a similar category the State's asserted interest in preventing a spate of cases in 

which protesters mistakenly think the federal agents who are seizing them are actually counter

protest kidnappers. Again, there is no evidence to support such an assertion. The State has not 

pointed to any instance in which a protester was subjected to state violence because she believed 

she was resisting a kidnapping. In both instances of a federal seizure it is either admitted or 

clearly visible that the agents' uniforms say "Police." The State further admitted at oral argument 

that, to its knowledge, counter-protesters have never dressed up as police. Draft. Tr. at 31. 

Finally, the State's asserted interest here fails the third prong of Lujan: redressability. The 

State's requested solution to the kidnapping problem is to require actual federal agents to 

verbally identify themselves as such, presumably guaranteeing that they are the real deal. But if 

one is willing to go along with the State's concerns about copycat kidnappers, it requires me to 

assume that such nefarious characters are willing to dress up like federal agents and willing to 

commit the very serious crime of kidnapping, but that they would blanch at the thought of 

identifying themselves as police. The requested remedy here is a linguistic Maginot line, of no 

use in the real world. 

b. The First Amendment 

Elsewhere in its briefing, the state also appears to assert three other harms to its citizens 

that violate its interest in their well-being: (1) a chilling effect upon its citizens' First 

Amendment rights of free speech and assembly, (2) a diminishment in public confidence in law 

enforcement, and (3) a significant cost to the state in prosecuting kidnappings after the fact. Pl.'s 

Mot. [ 5] at 11. The second and third of these alleged harms must be dismissed for the same 
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reasons described above-they are both hypothetical, with no evidence in the record to support 

either of them. In fact, the State did not address its "confidence in law enforcement" theory at 

oral argument or anywhere in its briefing, other than the passing reference noted here. 

The "chilling effect" injury comes closest to satisfying the Article III standing 

requirements described above. It is the only one of the alleged harms that has any evidentiary 

support in the record. See PL' s Deel.' s [ECF 8-11]. At argument, however, the state seemed to 

assert this interest on the theory that speech would be chilled by the fear of kidnappings. This 

theory creates a problem under the third prong of Lujan, similar to the problem with the State's 

alleged interest in Fourth Amendment violations, which requires that the alleged harm be 

redressable by the remedy that a plaintiff seeks. The injury the state asserts-a chilling of its 

citizens' speech-is not actually redressable by the requested remedy, given that citizens could 

still believe they might be kidnapped even if police are required to verbally identify themselves. 

Apparently, the word "police" and other official insignia on uniforms has not quelled this fear 

among the public, and it is highly questionable whether the requested relief would do so either. 

More fundamentally, the "chilling effect" injury presents a problem for the State under 

the parens patriae doctrine. While the state has asserted a quasi-sovereign interest in the civic 

well-being of its citizens, and the "chilling effect" injury is a violation of that interest, parens 

patriae also requires that the state's interest be more than a nominal interest in an individual 

dispute. See Snapp, 458 U.S. at 600-01. In other words, it must be a harm to the state and its 

citizens more broadly. Id. This is the problem with the "chilling effect" injury.6 Oregonians, like 

6 The State's argument also presents significant weaknesses as far as proving Defendants' 
intent to use unlawful seizures as a means to quell the protests, particularly in light of the State's 
concession at oral argument that no statement to that effect exists anywhere in this record. See 
Draft Tr. at 25-26. 

11 - OPINION AND ORDER 

FOIA CBP 007071 



Case 3:20-cv-01161-MO Document 23 Filed 07/24/20 Page 12 of 14 

all Americans, have individual rights to freedom of speech and assembly, conferred by the First 

Amendment. They can, and often do, bring individual lawsuits to vindicate those rights. And the 

State of Oregon has not explained why this case is different, why the chilled speech it alleges 

here injures the state in a way that is distinct from the individual harms that it also alleges. 

Perhaps there is an argument or a theory that could draw this distinction. The State did not 

manage to do so in its briefing or at oral argument, and I find that this interest, while it may or 

may not satisfy Article III, does not satisfy the requirements of parens standing. 

II. Injunctive Relief 

Even assuming arguendo that the State had pleaded parens patriae standing, it does not 

have standing to seek the specific remedy it requests. Through its motion, Oregon seeks a 

temporary restraining order that would require Defendants to identify themselves and their 

agency before detaining or arresting any person off the streets in Oregon; explain to any person 

being arrested or detained that she is subject to arrest or detention and explain the basis for the 

seizure; and to refrain from arresting protesters without probable cause or a warrant. Pl. 's Mot. 

[5] at 20; Compl. [l] at 9. Even if the State had parens standing to vindicate broadly its citizens 

First and Fourth Amendment rights, or standing on a theory of one of the more specific injuries 

discussed above, any formulation of its quasi-sovereign interest would fail to confer standing to 

seek an injunction because every theory rests, fundamentally, on the idea that the unlawful 

seizures described above violate citizens rights. The State simply does not have enough evidence 

that those unlawful seizures are likely to continue. 

Standing is a remedy-specific inquiry. See Lyons v. City of Los Angeles, 461 U.S. 95, 

105, l 09 ( 1983) (holding that the plaintiff had standing to pursue damages for his past injury but 

lacked standing to pursue injunctive relief to prevent future harm). "Past exposure to harmful or 
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illegal conduct does not necessarily confer standing to seek injunctive relief if the plaintiff does 

not continue to suffer adverse effects." Mayfield, 599 F.3d at 970 (citation omitted). In other 

words, injunctive relief requires more than a showing that a plaintiff has been harmed; it requires 

a showing that she will likely be harmed again. Lyons, 461 U.S. at 111 ("[An injunction] is 

unavailable absent a showing of irreparable injury, a requirement that cannot be met where there 

is no showing of any real or immediate threat that the plaintiff will be wronged again in a similar 

way."). 

This case is nearly on all fours with Lyons. In that case, the plaintiff was subjected to a 

chokehold by City of Los Angeles police officers, and he sought injunctive relief to prevent them 

from using chokeholds in the future. Lyons, 461 U.S. at 97-98. The United States Supreme Court 

held that he could not seek injunctive relief because he had no evidence that he would be subject 

to an unconstitutional chokehold again. Id. at 105-6. The court provided two primary examples 

of how a plaintiff could show the required "real or immediate threat that [he] will be wronged 

again:" either, "( 1) that all police officers in Los Angeles always choke any citizen with whom 

they happen to have an encounter, whether for the purpose of arrest, issuing a citation or for 

questioning or, (2) that the City ordered or authorized police officers to act in such manner." Id. 

at 106. 

The same is true here. The state has alleged that the purportedly illegal seizures by 

Defendants have caused an injury to its citizens' rights to speech and assembly. In other words, 

the State must show that the illegal seizures-analogous to the chokeholds in Lyons-will occur 

again in the future. The State could try to show, for example, that all of Defendants' seizures are 

illegal, or that they are under orders to fail to identify themselves or to make random arrests 

without probable cause. The state has shown none of this. It has presented no evidence of any 
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official orders or policies and has presented no evidence that these allegedly illegal seizures are a 

widespread practice. Despite the broad language in the complaint, Oregon has shown-at most

that this type of seizure has happened twice. 7 At oral argument, when asked what evidence it 

could present to show the likelihood of future harm, the state pointed to the fact that Defendants 

have defended against this lawsuit. Tr. at 39-40. Not only is defending a lawsuit not evidence of 

constitutionally unlawful behavior, it is not sufficient to support the showing the state is required 

to make under Lyons. 

The State's argument, regardless of how it is framed, rests on too little evidence to satisfy 

Lyons. The State has not met its burden to show that it has standing to seek injunctive relief, and 

I find that it does not have that standing. The State's motion is therefore denied, as a temporary 

restraining order is unavailable on the record presented here. 

CONCLUSION 

For the reasons described above, Plaintiff's Motion for a Temporary Restraining Order 

[5] is DENIED. 

IT IS SO ORDERED. 

DATED this 24th day of July, 2020. 

s/ Michael W. Mosman 
MICHAEL W. MOSMAN 
United States District Judge 

7 In its briefing and at oral argument, the State described what has happened here in 
Portland as "disappearance squads" and "disappearing" people. Pl. 's Mot. [5] at 4; Draft Tr. at 
24. This is apparently a reference to "the Disappeared," i.e., the 30,000 people who were tortured 
and murdered by the Argentine military junta 40 years ago. Even taking every word of the 
State's arguments and evidence at face value, this seems out of proportion. 
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Sent: Tuesday, July 21, 2020 9:44 PM 
To: MORGAN, MARK A (b)(G), (b)(7)(C) ________ j PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) i 
Cc: SEGUIN, DEBBIE W ~- (b)(G), (b)(7)(C) ! SCOTT, RODNEY S !._ ___ i~.lJ.~.U~liIH~L_j 

(b)(6), (b)(7)(C) i ORTIZ, RAUL Li.________ (b)(6), (b)(7)(C) i PORVAZNIK, ANTHONY 
J ! (b)(G), (b)(7)(C) -·-·-·-·1- Owen, Todd C (EAC OFO)f (b)(6), (b)(7)(C) 

i·-!b)(GJ, (b)(7)(CJ t FORET, VERNON Ti (b)(G), (b)(7)(C) !FALK, SCOTT K (OCC) 
(b)(6), (b)(7)(C) i 

FOIA CBP 007076 



l. (b}(6}, (b}(7}(C} 
! (b)(6), (~)(7)(C) !; FERRARA, W!LUAM J (b)(6), (b)F)(C) 

JACKSTA, LINDAU (b)(6), (b)(7)(C) i 
Subject: Oregon Attorney General -- Additional TRO Motion Filed 

' 

i (b)(6), (b)(7)(C) i 

FOIA CBP 007077 



CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(G), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 

~----------
To: MORGAN, MARK A j (b)(6), (b)(7)(C) 

(b)(6), (b)(7)(C) : 
t PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

Cc: SEGUIN, DEBBIE w! (b)(6), (b)(7)(C) _______ __: SCOTT, RODNEY Si (b)(6), (b)(7)(C): 

'--,--~(b)(6), _(b)(7)(C) ! ORTIZ RAUL L ! 
Ji (b)(G), (b)(7)(C) 

(b)(G), (b)(7)(C) PORVAZNIK ANTHONY 
!Owen, Todd C (EAC OFO)i (b)(6), (b)(7)(C) 

U~)J~)1.J~H?.H~J __ ; FORET, VERNON T: (b)(6), (b)(7)(C) ! FALK, SCOTT K (OCC) 

{b){6), {b){7){C) 
FERRARA, WILLIAM i (b)(6), (b)(7)(C) i; JACKSTA, LINDA Li (b)(6), (b)(7)(C) i 

i (b)(G), (b)(7)(C) 
~-Sub]ect: Index N~e~w-sp_a_p-ers -- TRO Motion Filed in District of Oregon 

' 

FOIA CBP 007078 



i (b)(G), (b)(7)(C) : 

CBP Associate Chief Counsel (Enforcement and Operations) 

-----------------·-·-·-i 

(b)(6), (b)(7)(C) i 

** Attorney Work Product/ Attorney-Client Privileged ** 

<Oregon AG v. DHS -- TRO Denied 7-24-20.pdf> 

FOIA CBP 007079 



From: SCOTT, RODNEY S 

To: (b)(6), (b)(7)(C) and (b)(7)(E) 

Cc: MARTIN, JERRY B 

(b)(6), (b)(7)(C) and (b)(7)(E) 
(b)(6) , (b)(7)(C ) and(b)(?)(E) iPORVAZNIK ANTHONY J 

~===··.7.-·-·-•-•,-•· ~ 

{b){6), {b){7){C) and {b){7){E) 
{b){6), {b){7){C)and {b){7){E) !ORTIZ, RAUL U (b)(6), (b)(7)(C) and (b)(7)(E) 

[ (b)(6), (b)(7)(C) and (b)(7)(E) 
Bee: 
Subject: 
Date: 

Re: Index Newspapers -- Portland Civil Unrest litigation -- TRO likely/Imminent 
Thu Jul 23 2020 21 :35:56 EDT 

Attachments: 

We can discuss further tomorrow. Agent/officer and innocent 3rd party safety is all paramount 

RSS 
Sent from my iPad 

On Jul 23, 2020, at 9:00 PM,i (b)(G), (b)(7)(C) t wrote: ~--------------------~ 

Ctlief, 

Stating ttle obvious, but my contact in OCC stated ttlat ttlis is going to be very restrictive on our ability to 
operate. 

i (b)(6), (b)(7)(C) i 

Ctlief Patrol Agent 
U.S. Border Patrol I Special O,2erations Group 
Office: i (b)(6), (b)(7)(C)-·:I Cell: LJ~l(~J~J~}t7-)J~L.l 

(b)(6), (b)(7)(C) 

From: SCOTT, RODNEY si (b)(6), (b)(7)(C) 

FOIA CBP 007080 



Sent: Thursday, July 23,,__, _20_2_0_6_:2_2_P_M ___________________ ~ 
To: MARTIN JERRY Bi (b)(6), (b)(7)(C) 

(b)(6), (b)(7)(C) PORVAZNIK, ANTHONY J l (b)(6), (b)(7)(C) 
Cc: ORTIZ, RAUL L i (b)(G), (b)(7)(C) 
Subject: FW: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FYI only - further guidance should be forthcoming 

Rodney Scott 

Chief 

US Border Patrol 

US Customs and Border Protection 

L_(b)(6), _(b)(7)(C) _: 

From: COUREY, MARC BENNETT (OCC)i (b)(G), (b)(7)(C) 
Sent: Thursday, July 23, 2020 8:21 PM 
To: MORGAN, MARK A! (b)(Gl, (b)(7)(Cl -·-·-·-·-·-·1pEREZ, ROBERT E i (b)(G), (b)(7)(C) i 

(b)(6), (b)(7)(C) ! 

,.Cc.~ __ $.EG.UJN.. __ D_EB.8JE._\N.L., (b)(6), (b)(7)(C) !; SCOTT, ROONEY S L._.J!>Jl6)_, _ _tbJ{7-l!~L.__! 

i (b)(G), (b)(7)(C) ! ORTIZ, RAUL L ! (b)(G), (b)(7)(C) i PORVAZNIK, ANTHONY 
J ~ (b)(6), (b)(7)(C) ! Owen, Todd C (EAC OFO) i (b)(G), (b)(7)(C) i 

r!~l,!•!1!!(~1_] FORE( bI ( 6J-~---cjb)((_7_j_{_CK)COTTK(OC-cf 

FERRARA, WILLIAM i (b)(6), (b)(7)(C) i JACKSTA, LINDA Li (b)(6), (b)(7)(C) i 
i (b)(6), (b)(7)(C) i 
'suoJect:"Tf1I:·1ffd"ex·wewspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

(b)(5) 
i (b)(G), (b)(7)(C) i 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007081 



From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:13:55 PM 
To: MORGAN, MARK A! (b)(6), (b)(7)(C) !· PEREZ, ROBERT E L_(b)(6),_ (b)(7)(C)_i 

(b)(G), (b)(7)(C) ! 
,------------------, 

Cc: SEGUIN, DEBBIE Wi (b)(6), (b)(7)(C) ! SCOTT, RODNEY S l__J~l(~Hb)E)J~LJ 

(b)(G), (b)(7)(C) ! ORTIZ, RAUL L ! (b)(6), (b)(7)(C) : PORVAZNIK, ANTHONY 
J ! (b)(6), (b)(7)(C) ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-__.l; Owen, Todd C (EAC OFO)i (b)(6), (b)(7)(C) i 
(b)(G), (b)(7)(C) i FORET, VERNON Ti (b)(6), (b)(7)(C) F)\[K;"S"i'.~OTT"l({oCcr-·-·· 

{b){6), {b){7){C) 
=~----~,-, r-----·-·--·-·-·-·-·--·--·--.~---' 

FERRARA, WILL!AML___________ (b)(6), (b)(7)(C) i JACKSTA, LINDA Li (b)(Gl, (b)(7)(Cl] 

! (b)(6), (b)(7)(C) ! 
' Subject: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007082 



i {b){6), {b){7){C) j 

CBP Associate Chief Counsel (Enforcement and Operations) 

{b){6), {b){7){C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN, MARK A-i ---(-b-)(6_)_, (-b)-(7_)(_C)--_____,:PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) i 
Cc: SEGUIN, DEBBIE W ! (b)(G), (b)(7J(Cl i; SCOTT, RODNEY S ! (b)(G), (b)(7)(C) i 
i (b)(6), (b)(7)(C) ·=--]; ORTIZ, RAUL L ! (b)(6), (b)(7)(C) !PORVAZNIK ANTHONY 
j":_______________________ (b)(6), (b)(7)(C) ! Owen, Todd C (EAC OFO) i {b){6), {b){7){C) 
i (b)(6), (b)(7)(C) i FORET, VERNON Ti (b)(6), (b)(7)(C) i; FALK, SCOTT K (OCC) 

{b){6), {b){7){C) 
FERRARA, WILLIAM i (b)(6), (b)(7)(C) t JACKSTA, LINDA Li (b)(Sl, (b)(7)(Cl i 

(b)(G), (b)(7)(C) 
Subject: Index Newspapers -- TRO Motion Filed in District of Oregon 

FOIA CBP 007083 



i (b)(6), (b)(7)(C) i 

FOIA CBP 007084 



CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b}(6}, (b}(7}(C} 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007085 



From: SCOTT, RODNEY S 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 

To: COUREY, MARC BENNETT OCC 

(b)(6}, (b)(7)(C) and (b)(7)(E) I 

Cc: 
Bee: 
Subject: 
Date: 

RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 
Thu Jul 23 2020 20:21 :22 EDT 

Attachments: 

(b)(5) 

Rodney Scott 

Chief 

US Border Patrol 

US Customs and Border Protection 

i (b)(G), (b)(7)(C) i 

From: COUREY, MARC BENNETT (OCC)._i ____ _____,_(b---'-)..,_(6-'--'--),..,_(b-'-'-)(7---'-)('-C..,_) ----~ 

Sent: Thursday, July 23, 2020 8:2·1 PM 
To: MORGAN, MARK A~! -------,-(b,....,..)(,..,..,6)__,,_(,....,..b)(=7)..,..,,(C..,....) ------,t PEREZ, ROBERT E j (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) 

Cc: SEGUIN, DEBBIE Wt~ (~!LS)_,_(b._)(7)_(~) !; SCOTT, RODNEY S ! (b)(G), (b)(7)(C) ! 

[ _______________ (b )( 6),_ (b )(7)( C) ·-·-·-·-·-·-•-•L...:: O:...:.R...:....T:....:.:IZ=..:,:....:.RA...::....:.:U:..:L:...:L::=:! =::;-----:----!~bl..,_!6)-'-, !-bl_""'!7l~!C~l -----:~·-·-·-·-·J PORV AZN I K, ANTHONY 
Ji (b)(6), (b)(7)(C) !; Owen, Todd C (EAC OFO) i (b)(6), (b)(7)(C) 

(b)(6), (b)(7)(C) i FORET, VERNON Ti (b)(6), (b)(7)(C) ALK, SCOTT K OCC 

(b )(6), (b )(7)(C) 
FERRARA, WILLIAM i (b)(G), (b)(7)(C) !]ACRS1'A~Tff:.rt)AT1 !bHSl, !bH7HCl i-·-·-·-·-·-· 

i (b)(G), (b)(7)(C) ! 
"·siibJe-cE-·Re: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

{b){S) 

FOIA CBP 007086 



i (b)(G), (b)(7)(C) : 

CBP Associate Chief Counsel (Enforcement and Operations) 

'-------(_b)_(6_),_(b_)(_7)_(C_) _______ i 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:13:55 PM 
To: MORGAN, MARK A! (b)(Gl, (b)(7)(Cl ·-·-·-·-·-·-1pEREZ, ROBERT E ! (b)(G), (b)(7)(C) ! 

(b)(G), (b)(7)(C) 

Cc: SEGUIN, DEBBIE W ! (b)(G), (b)(7)(C) :SCOTT RODNEY S ! (b)(G), (b)(7)(C) i 
(b)(s), (b)(7)(c) ! ORTIZ, RAUL u .---------·-·-·-·-·(b)-(6-j~- (b)(?)(c)' ! PORVAZ°f·Jfi<~--p:_-r,:nHONY 

J 4 (b)(6) (b)(7)(C). I Owen, Todd C (EAC OFO) ; (b)(6), (b)(7)(C) 
(b)(s), (b)(7)(c) _ ORET;-vERNONT! (b)(s), (b)(7)(c) FALK, scoTT K (OCC) 

{b )(6), {b ){7){C) 
FERHA"RA~"Wf[[ll\f\/1 ~ (b)(6), (b)(7)(C) ! -JACKSTA~TfKJDA-Ci (b)(6), (b)(7)(C) ! 
,-------,,-.,....,.,:,..---,-,--,-~,,..,-----===;-----------~ 

(b)(G), (b)(7)(C) 

Subject: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007087 



i (b)(G), (b)(7)(C) i 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM .-------,,-.,....,,,.,......,..,..,..~,,..,--------, 
To: MORGAN, MARK Al (b)(G), (b)(7)(C) ! PEREZ, ROBERT E t__(~K6)~.l~)J?.H~1.J 

(b)(G), (b)(7)(C) 

~C_c_: _S_E......,G,....,.u.,..,..1 N,.....:•~D...,.,,E,,..,.B.,...,.B_I_E_W----=i ==-=-=----=(---=-b)-:--(6-:--:-), -'-:"(b-'--;)(7:::::::)(:::::::C:::::::) ====-iS_C_O_T_T:._, R_O_D_N_EY_ S {_l~)J~k(~l(?){~J_j 
(b)(6), (b)(7)(C) !ORTIZ, RAUL L ! (b)(6), (b)(7)(C) iPORVAZNIK, ANTHONY 

Ji (b)(6), (b)(7)(C) 
1

; Owen, Todd C (EAC OFO) ! (b)(G), (b)(7)(C) 

i (b)(G), (b)(7)(C) i FORET, VERNON Ti (b)(6), (b)(7)(C) i FALK, 

FOIA CBP 007088 



(b)(6), (b)(7)(C) 

(b)(6), (b)(7)(C) 
(b)(6), (b)(7)(C) i FERRARA, W!LUAM ~ 

~---~~--'-, ~------------~ (b )(6), (b )(7)(C) 

JACKSTA, LINDA Li (b)(G), (b)(7)(C) ! 
Subject Index Newspapers -- lRffMoffcfrl.Fffed-in"Drsfr[cfof Oregon 

FOIA CBP 007089 



{b){5) 
i (b)(6), (b)(7)(C) i 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007090 



From: SCOTT, RODNEY S 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 
To: MARTIN, JERRY B 

l ___ (b)(6), (b)(7)(C) and (b)(7)(E) I 

i-ii;iisi~-ibii1iic·,-~-~d-ij;iiii(-El·-: PORVAZN IK, ANTHONY J l (b)(6),· (b)(7)(C) and (b)(7)(E) I 

Cc: ORTIZ, RAUL L 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 

Bee: 
Subject: 
Date: 

FW: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 
Thu Jul 23 2020 20:22:04 EDT 

Attachments: 

FYI only - further guidance should be forthcoming 

Rodney Scott 

Chief 

US Border Patrol 

US Customs and Border Protection 

i (b)(G), (b)(7)(C) i 

From: COUREY, MARC BENNETT (OCC) ! (b)(G), (b)(7)(C) 

Sent: Thursday, July 23, 2020 8:21 PM 
~---------~ 

To: MORGAN, MARK Aj (b)(G), (b)(7)(C) iPEREZ, ROBERT E ! (b)(G), (b)(7)(C) ! 
L_ ____________ (b)(6), _(b)(7)(C) __ ~ 

Cc: SEGUIN, DEBBIE W i (b)(6l,_!b)(7)(Cl __________ )SCOTT, RODNEY S !._ __ J~)J~U~)EH~L _ _j 

~-~(.!1!~L(b..)E)J~) !; ORTIZ, RAUL U (b)(Sl, (b)(7)(Cl !PORVAZNIK, ANTHONY 
J [_____________________ (b)(6), (b)(7)(C) i; Owen, Todd C (EAC OFO) i (b)(6), (b)(7)(C) 

r,,.,. ,.,,,,1c1 l FOrbI< 6 > , f b)_>l< 
1 
> (;c >OTT K (OCC) 

FERRARA, WILL!AMl,.,.,.,.,.,---(_b_)(6_),_(b_)_(7_)(C_) ____ ~iJACKSTA, LINDA Li (b)(Sl, (b)(7)(Cl i 
(b)(6), (b)(7)(C) 

Subject: Re: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007091 



{b){5) 

i (b)(G), (b)(7)(C) i 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(G), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:13:55 PM 
To: MORGAN, MARK Ai (b)(6), (b)(7)(C) i PEREZ, ROBERT Ei (b)(6), (b)(7)(C) ! 

(b)(G), (b)(7)(C) i 
Cc: SEGUIN, DEBBIE W i (b)(6), (b)(7)(C) j; SCOTT, RODNEY SL ____ lbJJ~l,J~)JD!~L._i 

(b)(G), (b)(7)(C) [ ORTIZ, RAUL l r-·-·-·-·-·-·-·-·-·-·-·-ftij(s), (b)(7)(C) i PORVAZNIK, ANTHONY 
J: · (b)(6), (b)(7)(C) : o~en·~--ro-acfc·-,EAc oFo) r (b)(G), (b)(7)(c) i 

rmci: FOR{ bNr (6l: __ _(<b)(<_1)tC>COTTK10CC) 
FERRARA, WILLIAM 1 (b)(S), (b)(?)(C) JJACKSTA, LINDA L ! (b)(6), (b)(7)(C) ! 

(b)(6), (b)(7)(C) 

Subject: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007092 



j (b)(6), (b)(7)(C) j 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 
** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 

FOIA CBP 007093 



Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN~ MARK A-! ----(b_)(_6l-,(b_)(_7)-(C_l _____ -____ -___ -__ !PEREZ~ ROBERT E L __ JP.1!~1.~!!Jl~J __ j 

L_ ____________ ( b )( 6),. ( b )(7)( C) --·-·-·-·-·-! 
Cc: SEGUIN, DEBBIE W 1 (b)(6), (b)(7)(C) : SCOTT, RODNEY SL._(~l.l~l.d~l(Dt~U 

(~)(~_k(~).(7-.)!.~) r;·nRTrz~·""RA□[T.! (b)(6), (b)(7)(C) :PORVAZNIK, ANTHONY 
J 1 (b)(6), (b)(7)(C) 1>; Owen, Todd C (EAC OFO) ! (b)(6), (b)(7)(C) 

l(b)(6), (b)(7)(C) (FOR(:b)(6) ' f b()C( 7) ( C )OTT K (OCC) 

FERRARA, WILLIAM i (b)(6), (b)(7)(C) i JACKSTA, LINDA LilbHG), (b)(7)(c)i 

(b)(6), (b)(7)(C) 

Subject Index Newspapers -- TRO Motion Filed in District of Oregon 

FOIA CBP 007094 



i (b)(6), (b)(7)(C) ! 

CBP Associate Chief Counsel (Enforcement and Operations) 

~ _____ (_b)_(6_),_(b_)(_7)_(C_) _____ __.1 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007095 



From: SCOTT. RODNEY S 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 

To: MARTIN, JERRY B 

I (b)(6), (b)(7)(C) and (b)(7)(E) __ I 
i (b)(6) , (b)(7)(C ) and(b)(7)(E) : ORTIZ, RAUL Li (b)(6), (b)(7)(C) and (b)(7)(E) i 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 

Cc: 
Bee: 
Subject: 
Date: 

FW: Index Newspapers -- Portland Civil Unrest litigation -- TRO likely/Imminent 
Fri Jul 24 2020 19:20:21 EDT 

Attachments: Index Newspapers TRO 7-23-20.pdf 

Update 

Rodney Scott 

Chief 

US Border Patrol 

US Customs and Border Protection 

l_ __ (b )(6), _(b )(7)(C) __ ! 

(b)(6), (b)(7)(C) From: COUREY, MARC BENNETT (OCC) i ~-------------~ 
Sent: Thursday, July 23, 2020 8:25 PM ---~~~~--~ 
To: MORGAN, MARK Ai (b)(6),(bl_(7HCl !; PEREZ, ROBERT E !_ __ lbJ{~),J~_H?.H.!:..Li 

L_ ____________ (b~), (b)(7)(C) __ =-·-·-·-· ! 
Cc: SEGUIN, DEBBIE W, (b)(6),(b)(7)(Cl : SCOTT, RODNEY Si (b)(6), (b)(7)(C) ! 

(b)(6), (b)(7)(C) ! ORTIZ, RAUL Li (b)(6), (b)(7)(C) jPORVAZNIK, ANTHONY 
J ; (b)(6), (b)(7)(C) i; Owen, Todd C (EAC OFO)i (b)(6), (b)(7)(C) 

i (b)(G), (b)(7)(C) i FORET, VERNON T 1 (b)(G), (b)(7)(C) rALK, SCOTT K (OCC) 

FERRARA. WILL~M ~) { ~] (~)(7)(~ b) {!~lT~ ~ ~b)(6), (b)(7)(C) J 
(b )(6)_, (b )(7)(C) -·-·-·-· i 

Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO likely/Imminent 

FOIA CBP 007096 



{b){S) 

i (b)(6), (b)(7)(C) i 

CBP Associate Chief Counsel (Enforcement and Operations) 

~ ____ (b_)(_6)_, (_b_)(7_)(_C_) ______ j 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) i (b)(6), (b)(7)(C) '----------------~ 
Sent: Thursday, July 23, 2020 8:2·1 PM ,'-------------, 

_T_o_: M_O_R_G_A_N~, _M_A_R_K_A~!, ___ (_b)_(6_),_(b_)_(7_)(_C) __ ~! PEREZ, ROBERT EL.J!>J{~)1_J~K7J{~L__i 
(b )(6), (b )(7)(C) 

Cc: SEGUIN, DEBBIE W i (b)(6), (b)(?.l((~_L____ !SCOTT RODNEY s:_ ____ t"l®'J~)JDi~L .. i 
~i --;:==:::(:s~)z::::(6=), =(b=)(=7)=(C=) :::;::==:::=:::::;:'..!..,!; .;;:.O.:..;.R~T..'..'.:IZ:..:..., .:...:RA~U~L--=L=! ==-=--(~b'--'::)(6~),~(b~){::r:'7)~(C:':'::)--:---=-~--______ J PORV AZN I K, ANTHONY 
J l (b)(6), (b)(7)(C) Owen, Todd C (EAC OFO) i (b)(6), (b)(7)(C) 
i (b)(6), (b)(7)(C) FORET, VERNON Ti (b)(6), (b)(7)(C) i FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
FERRARA, w1 LLIAM r·-•-----------------------(6Hs>·:-rt>)(YHcf·-·-~-----------~--------i; JAcKsT A, u N DA d-1i;11s1:-1b11:,1·1-ci-·i 

(b)(6), (b)(7)(C) i 
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lN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

INDEX NK\VSPAPERS LLC <l/b/a 
PORTLAND MERCURY; DOOG 
BROWN; BRIAN CONLEY; SAM 1 
G'EHRKE; MA THIEU LE\VJS~ROLLAND; j 
KAT MAHONILY; SERGIO OLMOS; I 
JOHN RUDOFli'; ALEX MILAN TRA,CV; 
TUCK VVOODSTOCK; JUSTIN YAU; and 
those similarly situated, 

Plaintiffs. 

CITY OF PORTLANU; .JOHN DOES 1~60; 
U.S. Dif-PARTVIEN'f OF HOMELAND 
sgCURffY; and U.S, MARSHALS 
SERVICE, 

De fondants. 

TE:MPOR,ARY RESTRAINING 
ORDER F.;NJOINING FEDFRA.L 
DEFENDANTS 

Matthevl Borden, J, Noah Hagey1 Athul K, Acharya, and Gunnar K, iv!artz, BHAUNHAGEY & 
BORDEN LL?, 351 California Street, Tenth Floor, San Francisco, CA 94104; Kelly K. Simon, 
AJvfERICAN C!VJL LIBERTIES UNJON FOUNDATION OF OREGON, P.O. Box 40585, Portland, OR 
97240, Of Attorneys for Plaintiff1. 

Denis J\t Vnnnier and Nnomi Sheffield~ Senior Deputy City Attorneys; Rynn C. Bailey, Deputy 
City Attorney; and Young\voo foh) Assistant Deputy City .Attorney, OFFICE OF THE CJTY 
ATTORNE-'Y; 1221 SW Fourth Avenue, Room 430, Portland, OR 97204, Of Attorneys for 
Defondant Citv of Portland, . 
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Ethan P, Davis, Acting A.ssistant Attorney General; BiHy l \1/iUiams, United States Attorney for 
the District of Oregon; Da\dd M, l\'1orreU, Deputy Assistant Attorney General; Alexander K 
f·Ias::\ Director, Federal Progrm:ns Branch; Andrew L Warden, Senior Trial Counsel; Jeffrey A. 
Hall and Jordan L Von Bokem, Trial Attorneys; U.S. DEPART\IENT OF JUST!CE. C!V!LDJVtslON, 
FEDERAL PROGRA/vlS BRANCH, 1100 L Street, N\V, Washington, D.C 20530. Of Attorneys for 
Defendants U,S, Department ofHomdand Security and LLS, Marshals Service, 

Michael H. Simon, District ,Judge. 

··Open government has been a hallmark of our democracy since our nation's founding," 

Leigh v ,Salazar, 677 FJd $92, 897 (9th Cir. 2012), ''\\lhen ;vrongdoing is undenvay, officials 

have great incentive to blindfold the watchful eves of the Fourth Estate.'' Id. at 90{}, "The free 
'«' " 

press is the guardian of the public interest, and the independent judiciary is foe guardian of the 

free press," Id. This lawsuit tests whether these principles are merely holknv wzmk 

Plaintiffs Index Newspapers LLC doing business as Portland ?\-forcury\ Doug Brown1 

Brian Conley, Smn Gehrke, Mathieu Levtis-RoUandt Kat tvfahoney, Sergio Olmos, John Rudoff, 

A.lex t.lfilan Tracy, Tuck \J./oodstock, and Justin Yau {collectively, ""Plaintiffs11
) bring this 

putative class action against: (I) the City of Portland ( the "City''); (2) numerous as-of-yet 

unnamed individual and supervisory officers of the Portland Police Bureau ("PPB") and <)ther 

agencies allegedly working in concert 1.Nith the PPB, (3) the U, S. Department of Homeland 

Security ("DHS"); and the U.S. ~'1arshah: Service ('TJSivfJ::r'), The Court refers to DHS and 

tJSivfS coHectlve!y as the "Federal Defendm1ts/' 

As alleged in the Second Amended Cornplaint ("S;\C''), Plaintiffs seek to stop 

Defondants "from assaulting news reporters, photographers, legal observers, and other neutrals 

who are documenting the po Hee\; vloient response to protests over the murd,er of George Floyd, 

The police's efforts to Lntim.!date the press and suppress reµortfag on the polJce's own 

misconduct oftends fundamental constitutional protections and strikes at the core of our 

den1ocracy," SAC,~· 1 (ECF 53), Plaintiffs allege violations of the First and Fourth ;\mendrnents 
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of the U nite<l States Constitution and Article l, sections 8 and 26 of :he Oregon Constitution, 

Plaintifis request declaratory and injuncth.te relief and money damages. 

Plaintiffs filed their original Cmnplaint on June 28, 202Jl ECF 1. On June 30th, Plaintiffs 

moved for a temporary restraining C1:rdcr (''TllO't) and preliminary injunction, ECF 7. On 

July 2nd, the Court entered a TRO against the City, ECF 33. On July 14th, Plaintiffs moved to 

add the Federal Defendants to this lawsuit ECF 42. On July 16th, the Court entered a stipulated 

preliminary injunction against the City. ECF 49. On July 17th, the Court granted Plaintiff.,:/ 

motion to file the SAC1 which added the Federal Defondants, ECF 52, Later that day~ Plaintiffs 

filed the SAC (ECF 53) and a motion for TRO against the Federal Defendants. ECF 54, On 

July 22nd, the City filed a memorandum supporting Pfaintiffa' motion for TRO against the 

Federal Defendants, ECF 70. 

The Court has reviewed Plaintiffs' ruction (ECF 54) and supp0tiing declarations, the 

Federal Defondants' opposition memorandum and related exhibits (ECF 67) • .Plaintiffs' reply 

memorandum (ECF 79) and additional declarations, a memonmdum filed by amicus curiae 

National Police Association (ECF 65), and the memcra11dum filed by the City in support of 

Plaintiffs' motion (ECF 70), On Ju!y 23, 2020, the Court heard oraI argument For the reasons 

that fhUo\\\ Plaintiffs' motion fc,r TRO against the Federal Defendants is GRANTED, 

STANDARDS 

In deciding whether to grant a motion for TRO, courts look to substantially the same 

factors that apply to a court's decision on vilhether to issue a preliminary injunction. See 

Stuhlbarg Int'! Sales Co. v, John D, Brush & Co,, 240 F3d S:32, S39 n,7 (9th Cir, 2001), A 

preliminary injunction is an '"extraordinary nJtneidy that may only be awarded upon a clear 

sho\ving that the plaintiff is entitled to such relief f' rVinter v, lv'at Res, Defense Council, 

Inc,, 5 55 U, S. 7, 22 (2008). A plaintiff seeking a preliminary injunction generally nmst show 
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that: ( l) he or she ls likely to succeed on the .merits; (2) he or Sbe is likely to sutler irreparable 

ham1 in the absence of preliminary relief; (3) the balance of equities tips in his or her favor; and 

(4) that an injunction is ia the public interest Id at 20 (rejecting the Ninth Circui1's earlier rule 

that the mere "possibility'' of irreparable hann1 as opposed to its likelihood, \Vas surndent, in 

The Supreme Court's <ledsion in ?-Vinter, however, did not d.isturb the Ninth Circuit's 

alternative "'serious questions" test Sec All, .f."::r the Wild Rockies v, Co!!reU, 632 F 3d 1 t 27, 

1131~32 (9th Cir, 2011 ), Under this test; "'serious questions going to the merits' and a hardship 

balance that tips sharply tov\"ani the plaintiff can support issuance of an injunction, assuming the 

other nvo elements of the tflinter test are also met" Id at 113 2, Thus, a preliminary injunction 

1nay be granteti "if there is a likelihood of irreparable injury to plaintiff there are serious 

questions going to the merits; the balance of hardships tips sharply in favor of the plaintiff~ and 

DISCUSSION 

Plaintiff Index Newspapers LLC doing business as Portland Mercury ("Portland 

Mercury") is an altemative biw\Veekly ne\vspaper and media company. It was founded in 2000 

and is based in Portland, Oregon. ECF 53, 4121. 

Plaintiff Doug Bro\vn has attended many protests in Portland, first as a journalist v.tlth the 

Portland A4ercury and later as a volunteer legal observer with the .ACLU. He has attended the 

George Floyd protests on several nights, \Vearing a blue vest issued by the J\CLU that clearly 

kkntifies him as a legal observer, for th;; purpose cf dornrnenting police interm.:tions with 
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Plaintiff Brian Conley has been a journalist for twenty years and has trained journalists in 

video production across a dozen countries internationally, He founded Small V/orld News, a 

documentary and media company dedicated to providing tools to journalists and citizens around 

the V,/Odd to tell their mvn stories. ECF 53, 4\ 131, 

Plaintiff Sam Gehrke has been a Journalist for fbur vears. He previouJdy was on the staff 
,.,, .)I' ~ 

of!he FVillamette Week as a contractor. He is no\v a fhx:lance journalist I-Tis ,vork has been 

published in Pitcltlbrk, Rolling Stone, Vortex MiMic, and .!i'leven PDX, a Portland music 

magazine. He has attended the protests in Portland for the purpose of documenting and repmting 

on them, and he ,:vears a press pass from the FViflamette 1'Veefc ECF 10, 1~1 l w3; ECF 53, ~ 23, 

Plaintiff Mathieu Lewis* Rolland h H freelance photographer and phntnj ournalist ,vho has 

covered the ongoing Portland protests, He has been a freelance photographer and photojournalist 

tbr three years and is a regular contributor to Eleven PD}( and listed on its rnasthead. After the 

Court issued its first TRO directed against the City, he began '1vearing a shirt that said "PRESS" 

in block letters on both skkw, He also wears a helmet that says "PRESSt' on several sides) and 

placed reflective tape on his camera and on vvrist hands, ECF 12; ~1 1 ~2; ECF 5 3 i1 24; ECF 77, 

Plaintiff Kat Mahoney is an independent attorney and unpaid legal observer, She has 

attended the Portland protests nearly evt::ry night for the purpose of docunenting police 

interactions vlith protesters. She wears a blue vest issued b\i the ACLU that clearly identifies her . . 

as an '•ACLlJ LEGAL OBSERVER'' ECF 26, ~ 3; ECF 75, ~11<?-

Plaintiff Sergio Olmos has been ajomnallst sincc, 2014, when he began covering the 

protests in Hong Kong, He has \vorke<l for .lnvestlgate1<F'est, for [lnderscore Afedia 

Collaboration, and as a freelancer, His work has been published in the Portland Ttibune, the 
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fYillamerte Week, Reveal: D'ie Centerfhr !nvestigatfve Reporting, Crosscut, The Colwnbian, and 

Investigate West. He has attended the protests in Portland as a freelance journalist for the purpose 

of docmnendng and reporting on them, \\/hen he covers the protests, he wears a press badge and 

a Kevlar vest that says "PRESS" nn both sides. He carries several carnerus, im.::1uding a filrn 

camera, in part so that it is unmistakable thnt he is present in a journalistic capacity as a member 

Plaintiff John Rudoff ls a photojournalist. His work has been published internationally, 

including reporting on the Syrian refugee crises, the ''Unite the Right" events in Chariottesvllle, 

Virginia, the Paris "Yelloiv Vest" protests, and the Rohingya Genocide, He has attended the 

protests in Portland during the past two months for the purpose of documenting and reporting on 

them, Since this lawsuit began, he has been published In Rolling Stone., The Nation, and on the 

from page of the NeH1 .York Times, VlhUe attending the Portiand protests, he carries and displays 

around his neck press identification :from the National Press Photographers Association, of ivhkh 

he has been a rnember for approxhnatdy ten years, He also wears a helmet and vest that is 

Plaintiff Alex Ivfilan Tracy is ajoumalist ,vith a master's degree in photojournalism, His 

photographs ha·,/e been published by CNN, A.BC, CBS, People Magazine, lv.fother .lone\'>i and 

Slate, among others, He has covered a many of the recent protests in P01tland <Yver George Floyd 

and police brutality, }{e carries a press badge and three cameras, and wears a helmet that is 

marked "PRESS" on the front and back, ECF 60, tJ, 1, 3, 

Plaintiff Tuck \Voodstock has been a journalist for seven yem-s, Their work has been 

published in the fVashington Post, }/PR, Portland .A1onthly, Travel Portland, and the Portland 

A4ercw:v, They have attended the George Floyd protests several times as a freChmcer fix the 
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Portland A1ercury and more times a5 an independent journalist. When they attended these 

protests, they '#ear a press pass from the Portland Mercury that states *'tv1EDI.A" in large block 

letters. They also wear a helm.et that is rnarked "PRESSn on three sides. At aH times during 

polic(>ordered dispersals, they hold a media badge over their head. ECF 23 1 i1iI 2-3; ECF 76r 

Plaintiff Justin Yau is a student at the University of Portland studying communications 

with a focus on journalism, HeI previously served in the U,S, Army1 where he was deployed to 

the 1'vlidd1e East He has covered protests in Hong Kong and Portland, His work has been 

published in the Dai{r ,Mail, Reuters, Yahoot Nenrs, 11,e Sun, S'pectee (a Japanese news outlet), 

and msn,c0n1. He has attended the protests in Portland as a fi:eelance and independent joum.aEst 

for the purpose of documenting and reporting 011 them, He ,vears a neon yellow vest marked with 

reflective tape .and .a helmet that are marked "PRESSt and carries his press pass around his neck, 

He carries a large camera, a camera gimbal (a device that allows a camera to smoothly rotate), 

and his cet!phone for recording, ECF 56, 1[4i 1-2. 

Plaintiffs and otl1er dedarams have submitted evidence of ernployees, agents~ or officers 

of the Federal Defendants targeting journalisttL They provide many examples in the materials 

submitted to the Court, involving Plaintiffs and other joun1nlists. The Court highlights only a few 

examples hefoiv, 

On July 15 j 2020) Plaintiff Justin Yau1 vvhile carrying photojournalist gear and wearing 

clothing clearly identifying hini as press, asserts that he Vias targeted by a federal agent and had a 

tear-gas canister shot directly at him, ECF 56, 13-6. At the time he 'Illas fired upon, he \Yas 

taking pictures 'With his camera and recording ,vitl1 his cell phone \Vhile standmg 40 t't1et away 

from protesters to make it clear that he was not part ofthe protests, ld, ii 5, In addition, late July 
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19th or early July 20th, Declanmt Nathan Ho'l'vard, a photojournalist who has been pub!Jshe<l in 

Willametle Week, Afother Jones, Bloomberg Images, Reuters, and the /\.sscciatecl Press, was 

covering the Portland protests, ECF 58, 4}~ 1, 4, He ;vas standing by other journalists) and no 

held up his press pass and repeatedly identified himself as press. Id 4! 5. A federal agent stated 

states that another federal agent, who was standing immediately to the kft of the agent \Vho gave 

ML '{au the "okay," aimed directly at Mr. Yau and fired at least two pepper balls at him at close 

range. Jd. 4i 7. 

Dcdarnnt Jungho Kim is a photojournalist whose work has been published in the San 

Fttmcfxca Chronicle and caL'vftuters, among others. ECF 621 f J. He i.,·vears a neon yellow vest 

marke<l "PRESS" and a white helmet marked "PRESS" in the front and rear, Id ~ 2. He has 

covered protests in Hong Kong and California, He has experience with staying out of the '>Vay of 

officers aad vvith distinguishing himself from a protester, srn::h as by never chanting or 

participating in protest activity, Id. ~; 3. He had never been shot at by authorities until covering 

the Portland protests on July : 9, 2020, ld During the protest, federal agents pushed protesters 

away from the area where Ivk Kim \Vas recording, 1k ,vas around 30 feet a\vay fnnn foderal 

agents, standing stl!l, taking pictures, with no one around him, kl ,1 5« 7. He asserts that 

suddenly and \Vithout warning, he \.Vas shot in the chest just belo,.,v his heart with a less lethal 

munition, Id 117, Because he was wearing a ballistic vest, he was uninjured. He also witnessed, 

and photographed, federal agents firing munitions into a grcup of press and legal cbservers, !ti 
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Declarant Noah Berger bas been a photojournalist for 1nore than 25 years. ECF 7'2, 4f i , 

He has been published nationally and internationally, including for coverage ofprntests in San 

Frarwisco and Oakland, Id He arrived in Port.land on Jnly 19, 2020, to cover the protests on 

assignment frw the Associated Press. Ile notes that the response he has seen and documented 

from the federal agents in Port.land is rnaxkedly <lifforent from even the most explosive protests 

he has covered in the past Id 12, He carries t\vo large professional cameras and tsvo press 

passes, id, ~· 3, He states that vvithout any warning he was shot twice by foderal agents using Iess 

lethal munitions. Id 14. Later, as federal agents ''n.ished" an area he \Vas photographing, he held 

up his press pass, identified himself as press, stated he \VIts teaving, and moved away from the 

area, Id, 417, While holding his press pass and identifying himself as press, he v,1as hit with a 

baton by one federal agtmt Jd, 18, 1\vo othersjdne<l aud S\HTounded him, and he vvas hit with 

batons three or four times, Id One agent then deployed pepper spray against Iv1r, Berger from 

about one foot away, Id , 9, I-le was given no \vaming, Id, ~ 11. He states that he \Vas not 

demonstrating or protesting, w.ls leaving the area) and \Vas clearly acting as ajournalist Id, iii! 3> 

lL 

B. Standing 

The Federal Defendants argue that P!aintiffa lack standing to seek a TRO that requests 

prospective injunctive relief because Plaintiffs rely on past illegal conduct and have other 

remedies available at lavv, To establish A.rtide JU standing to seek prospective injunctive relief, a 

plaintiff must "allege either ·continuing, present adverse effectsrn of a defendanfs past l11ega1 

conduct, "or 'a sufficient likelihood that [they] wm again be vvronged in a similar way,"' Villa v, 

kfaricopa Cty_, 865 f3d 1224} 1229 (9th Cir, 20l 7) (quoting O'Shea v, Littleton, 414 tLS. 488, 

Los Angeles, 978 F,2d 504, 507 (9th Cir. 1992), as amended (Feb, 12, 1993) (requiring "real and 
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immediate" threat of future frrjury), Although a single ittjury in the past is not enough to create 

standing, the threat of future injury may become actionable \vhen "actua! repeated incidents are 

documented!; Thomas) 978 F.2d at 507 (quotation marks omitted). Add1ticnally, as explained by 

the Ninth Circuit: 

A plaintiff seeking prospective injunctive relief must demonstrate 
that he is realistkaHy threatened by a repetitf on of the violation. A 
threat of repetition can be sho\Nn at !east t\vo \>\i2.!YfL First, a plaintiff 
may show that the defendant had1 at the time of the injur)\ a 
wTitten policy, and that the injury sterns from that policy, Second, 
the plaintiff may demonstrate that the harm is part of a pattern of 
officially sanctioned bebaviot\ viol at \le of the piaintiifa' federal 
rights. 

;\/ordstrmn v, Ryan, 762 FJd 903,911 (9th Cir. 2014) (emphasis in original) (simplified), The 

threat of repeated foture injury, howevc1\ may not be "cmtjcctuml or hypothetical.'' 0 \S'hi:.ia, 414 

US, at 494 (quotation marks omitted). Standing to seek equitable relief also requires "a showing 

of ru1 inadequate remedy at lmv and,, , a serious risk of irreparable hamtt' Pulliam v. Allen, 466 

Plaintiffs have been covering or observing the protests and they all bave docun1ented 

incidents nf violence, threats, or intimidation by federal agents during their coverage or 

nhservaticm .. Federal ngents have, arnong other acts, thrmvn tlashbang grenades at Plaintiff 

Tracy, shot smoke grenades at Fla:intifftvfohoncy, and shot Plaintiff Rudoff ,vith a 40mm rubber 

bullet. See ECF 791!17~9, ECF 7511112- I 3, ECF 591! 7. Plaintiffs intend to continue covering 

and observing the protests, See, e,g_, ECF 53,, 229; ECF 59, 19; ECF 60,, 12, ECF 75, 117:. 

ECF 80, 1 11, The F edera1 De fondants intend to keep dispersing journalists and legal observers, 

See ECF 67 at 20 (arguing that alhnving journalists and legal observers lo remain "ls not a 

practicable option''), The actions by the federal agents described by Plaintiffs are part of a pattern 

of officially sanctioned conduct The Federal Defendants argue tbat such wnduct is necessary to 
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protect federal property, Absent an injunction, the Federal Defendants vviH continue to target 

journalists and legal observers and require them to disperse or face force and violence by federal 

officers, even when the journalists and legal observers are not engaged in any han:nful or illegal 

conduct The combination of the Federal Defendants; repeated past conduct; Plaintiffs) stated 

intentions, and the Federal Defendants' stated intentions estab[ish the "real and immediate threat 

of repeated injury;: sufficient to create standing. Lyons, 461 U ,S, at l 02. The threatened future 

harm is not speculative or hypotheticaL 

The cases cited by the Federal Defendants arguing against standing ure distinguishable 

for tv,io reasons. First; the causal chain is far longer and rnore speculative, As discussed above, 

the conduct and declared intentions of P!aintif:fa and the Federal Defondants make future injury 

all but in<Yvitablc. Second) many of the cited cases involve government action triggered by illegal 

conduct See, e.g. 0 'Shea) 414 UJL at 496-97; Lyons, 461 U.S. at 105-06, Plaintiffs, however, 

arc not breaking any laws--to the contrary, they are engaging in constitutionally protected First 

l1,,.mendment activity, It is one thing to ask citizens to obey the law in the future to avoid foture 

alleged harm. But lt is <mite another for the Federal De.fondants to insist thm Plaintiffa must foruo - . . -~ . . . . . ... . . . . . .. . . . . ... . .. . . .. .. . w,., 

constitutionally protected activity if they wish to avoid govemment force and interference. 

The Federal Defendants also argue that Plaintiffs have legal remedies available) such as 

bringing a civil rights action or a lawsuit under the FedcraJ Tort Claims Acti and thus a forward

looking equitable remedy is not appropriate. Eackwar<l~looking claims for money damages, 

ho,vever, W'ould not provide the relief Plaintiff,; are seeking, Plaintiffs desire access and the 

ability to eKercise their First Amendment rights to observe and report on government 

misconduct Plaintiffs and other journalists submitted t'vidence that they have been injured and 

unzble to continue reporting, sometimes for a Short period of time and sometimes for longer, 
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They also state that the fear of even worse injury makes them hesitant to continue reporting, and 

one national journalist stated that he will no longer cover the Portland protests because ofthe 

attacks against him by federal agents, This chilling of First Amendment rights is not adequately 

compensable with n10ney darnages, (J Otter, 682 f,3d at 826 (noting that the loss of First 

Amendr:nent rights "unquestionably constitutes irreparable i.rtjury''} 

C TRO Factors 

1. Likelihood of Succ~ss on the Merits 

a. Claim for First Amendment iletaliathm 

The Federal Defendants argue that Plaintiffs fail to shovv a likelihood of succ,ess on the 

merits of their claim for First i\mendment retaliation because they fail to shmv that any of the 

violence against Plaintiffs was substrntiafly motivated by the intent to deter Dr chm First 

Amendment rights. i\t oral argu.m.cnt~ counsel for the Federal Defendants argued that "direct 

evidence" was needed to sho•.v retaliatory motive and no such evidence \\1as in the record, 

Retaliatory intent under the First Amendment, hmvever, ''can be detrinnstrated either through 

direct or circumstantial evidence," Jklendocino Envt{ Ctr. v. Mendocino Ct_y,, 192 F,3d 1283, 

l 30 l (9th Clr. 1999) (ernphasis added)). 

Plaintiffs provide sufficient circumstantial evidence of retaliatory intent to sho\v, at the 

minimum, serious questions going to the merits, P1aintiffi/ declarations describe situations 

including that they were iden1ifiabk as press, vvere not enguging in unla•,;vfol activity or 

protesting, were not standing near protesters, and yet ,vere subject to violence by .foderal agents, 

Contrary to the Federal Defendants' argurnents, this evidence does not support that the force 

used on Plaintifi:s were "unintended consequences" of crov.'d co11troL 
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b. Claim for Right of Access 

The First /\m;endment prohibits any Imv "abridging the freedom of speech, or of the 

press[,]1' t),8- Const,, amend, 1, AJthongh the First Amendment does notemimernte special rights 

for observing gnvemment activities, ""[t]he Supreme Court has recognized that newsgathering is 

an activity protected by the First Amendment" United States v, Sherman, 58 ! F.2d 135 8, I 3 61 

(9th Cir. 1978); see Branzburg v, Hi1yes, 408 U.S. 665, 681 (1972) ("[\V]ithout some protection 

for seeking out the ne-\VS> freedom of the press could be eviscerated. 1) 

As the Ninth Circuit has explained: •'the Supreme Court has long recognized a qualified 

right of access for the press and public to observe government activities;' Leigh, 677 FJd at 898, 

By repnrting about the govemment, the media are "surrogates for the pubHc.1
' .Rlchnumd 

lv'ewspapers; inc v, Virg;inia, 448 U.S. 555,573 (I 980) (Burgt:1\ CJ,, armouncingjudgruent); see 

individual bas hut limited tirne and resources with which to observe at first hand the operatinns 

Qfhis govermn.ent, he relies necessarily upon the press to bring to him in convenient form the 

facts of those operations."), As further described by the Ninth Circuit, "[w]hen wrongdoing is 

underway1 officials have great incentive to blindfold the watchful eyes ofthe Fourth Estate." 

Leigh, 677 F3d at 900 {quoting Timothy B. Dyk:1 h'c1-vsgatfwring, Press Access, and the Flrst 

Amendrnenr, 44 STAN, L Rev. 927, 949 (1992) (''[W]hen the government announces it is 

excluding the press for reasons such as administrative convenience, preservation of evidence, or 

protection ofreporters' safety, its real motive may be to prevent the gathering ofinfbrmation 

about government abuses or incompetence/')). 

'I11e Federal Defendants argue thatjcumalists have no right to stU)\ observet and 

document when the government '"s:::Josestt public streets, This circular logic does not help the 

Federal Dcfondan:tiL firnt 1 the Federal Defondunts arc not the entities that ''close'' state public 
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streets and parks; that is a local police functiott Second, the point of journalists observing and 

documenting government action is tc record whether the "dosing" of ptibUc streets (e,g, 

declaring a riot) is lawfully originated and carried out. Vlithout journalists and kgal observers, 

there is only the government's side of the story to explain ivhy a ''not'" vvas declared and the 

public streets were "closed" and whether !aw enforcement acted properly in ef1ectuating that 

order. ThinL the Federal Defendants conceded at oral arnument that there is no evidence that anv , . . . . . . . ... . .. . . . . . .. . ~ . . .... .. . . y 

journalist or legal observer has damaged any federal property or harmed any federal officer, 

'Ihus, the stated need to protect fodeml property and the safety of .federal officers is not directly 

affected by alimvingjournaHsts and legal observers to stay, observe, and record events, 

The Federal Defondants argue that Plaintiffs improperly rely on Press-Enterprise Co, v, 

Superior Court (""Press-Enterprise if'), 478 lLS, 1 ( 1986)1 to articulate the standard to apply in 

evaluating Ekelihoo<l Df success in Plaintift:s' right of access claim. The Federal Defemhmts 

argue that Press-EnterprLw: 11 applies only to right of ncccss to judicial proceedings. The Ninth 

Cin::uit, hm,vever, has rejected this precise argument and applied the Press-Enterprise H 

framev,1ork to journalists requesting access to cover a government event (a horse roundup), 

Le(gh, 6 77 F 3d at 899 (''The government argues thKt the Press~Enterprise 11 framevvork ls 

limited to attempts to ac1:ess criminal tdab. \Ve disagree,"), The Government did even mention 

Leigh in its response, despite Plaintiits' heavy reliance on Leigh in their motion and the Court ts 

citation to Leigh in the previous TRO directed against the Chy, The Court finds that Press~ 

Enterprise fl applies. 

l.n Press*J:)1te1prise IJ~ the Supreme Court established a t\vo-part test for right of access 

claims. First, the court must determine whether a right of access attaches to the government 

proceeding or activity by considering (1) whether the place and process bave historically been 
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open to the press and general public and (2) whether public access plays a significant. positive 

rule in the functioning of the particular process in question, Press-li'nterprisc l1, 478 U.S, at &~9. 

Second, if the court detennines that a qualified right applies, the govermnent may overcome that 

right only by dernonstrating ''an overriding interest based on findings that closure is essential to 

preserve higher values and is narrowly tailored to serve that interest;; Id at 9 (citation omitted); 

see also Leigh, 677 F ,3d at 898 ( disci;msing Press«Ente17:.1t·ise Lf), The public streets, sidewalks, 

and parks historically have been open t(J the press and general public, and public observation of 

lmv enfbrcement activities in these public fora plays a significant positive role in ensuring 

conduct rernaim consistent ,vith the Constitution, 

The Fcdcxd Defendants argue that Plaintiffs have an altemntivc location, because they 

can watch from a few blocks away, This argument is i.vithout merit Federal agents are using tear 

gas, \Vhich decreases visihiHry, and the protests are at night Reporting fmrn a few bloc.ks avvay is 

nnt a viable alternative location, 

The Federnl Defendants also argue that closure is essential because allowing some people 

to remain after a dispersal order is not practicable and ls unvvorkable. This argument is belied by 

the fact thi.it this predse remedy has been working 1hr 21 days with the Portland Police Bureau. 

Indeed, after issuing the first TRO directed against the City, the Court spedfkdly invited the 

City to move for amendment or rnodification iftbe original TRO was not working, or address 

any problems at the preliminary 11\junction phase, Instead. the City stipulated to a preliminary 

injnnetion that was nearly identical to the original TRO) 'Nith the addition of a clause relating to 

seized property. The fact that the City never asked for any modification and then stipulated to a 

preliminary in,junction is compelling evidence that exempting journalists and legal observers is 

workable, When asked at oral argument 'why it could be workable for City police but net foderal 
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officers, counsel Jbr the Federal Defendants responded that the current protests are chaotic, But 

as the Federal Defendants have emphatically argued, Portland has been subject to tbe protests 

nonstop for every night for more than 50 nights, and purportedly that is vvhy the fodcra! officers 

were sent to Portland, There is no evidence that the previous 21 nights were any fess chaotic. 

Indeed, the Federal Defendants• describe chaotic events over the Fourth of July \:Veekend through 

July 7th, induding inv;,:,lvlng Portland police, and the previous TRO was issued on July 2nd and 

\\\ts in effect at that time The vvorkahility of the previous TRO also shows that there is a less 

restrictive means than exclusion or frnce that is available. 

At this stage, there are at least serious questions regarding Plaintiffs' right to access, 

vvhether the government vviU be able to meet its burden to overcorne that right to access, the 

tederal officers' tactics directed towardjoumalists and other legal observers, and whether 

restrictions placed upon them by the Federal Defendants are narrowly tailored. Thus, Plaintiffs' 

meet this TRO factor Kw their claim for right to access, 

2. Irreparable Harm 

The Federnl Defendants argue that because there is no threat of immediate injury, there is 

nc threat of irreparable harm, relying on their standing arguments, Because the Court ri:ljected 

their standing argu111ents, the Court rejects this argument The Federal Defendants also argue that 

because Plaintiffs allege First Amendment retaliation, there is no presumption of Irreparable 

injury. Plaintiffs' claims, ho\vever, allege a serious threat to First Amendment rights. Under 

these types of claims, there is a likelihood of irreparable injury, "[U]nder the lmv of this circuit, a 

pn.rty seeking prelirninary injunctive relief in a First Amendment context can establish 

irreparnble injury sufficient to merit the grant of reEef by demonstrating the existence of a 

co!omble First t'\.mendment cluirn !' Tflarsoldier v. Woori,lhrd, 418 F Jd 989, 1001-02 (9th 

Cic 2005) {quotation rnarks omitted); see also Otter, 682 F3d at 826 (9th Cir. 2012) ("The toss 
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of First Amendinent freedoms, for even minimal periods of thne, unquestionably constitutes 

irreparable injury,''); 11A Charles Alan WR!GHT,FEDERALPRACTJCE & PROCEDURE,§ 2948J 

(2d ed. 2004) ("\Vhen an alleged deprivation of a constitutional :right is involved, most courts 

hold that no further shovving of incrmxahle irt'JUrv is necessap,,_"), 
,... )< ~· .,/ .> 

3. Public Interest and Balance of the Equities 

The third and fourth factors also weigh in favor of granting tl1e TRO. A.s for the public 

interest1 "[ c ]ourts c<>nsidering requests for preliminary injunctions have consistently recognized 

the significant public interest in upholding First A,.mendment principles." A.ssocfated Press v, 

Otter, 682 FJ<l 821,826 (9th Cir. 2012) (quotation marks omitted), Further, "itis al-ways in the 

695 F3tl 990, 1002 (9th Cir. 2012) (quotation marks 0111itted) (granting an injunction under the 

FourtJ1 Amendrnent} 

The Federal Defendants argue that the government's countervailing interest in 

maintaining public order on public property outv:,,eighs Plaintiffs' First Amendment concerns, 

The Federal Defendants aHegedly deployed agents tu protect the federal courthouse and the 

nearby federal building. Although the Federal Defendants assert their right to disperse "violent 

opportunists/' there is no irvidence that any journalist or legal observer-let alone any of the 

named Plaintiffa~has dmnaged federal property or acted violently towards federal off:foen;. At 

oral argument, Defendants conceded that they have no such evidence, Indeed1 the evidence 

before the Corni shows that journalists and legal observers attend the protests as ··guardians of 

the public interest/' not as vandals, Leigh, 677 F.3d at 90tl Nor is there any evidence that 

allov:ing: j oumalists and legal observers to stay despite a dispersal order or not to be subject to 

violence used against protesters causes others to harm property or law enforcement or interferes 
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with law enforcement's ability to perform, The City's stipulatkm tc the preliminary injunction is 

evidence of this workabiI ity. 

The Federal Defendants' second argument, that the government's interest in preserving 

physical access to courts cou11terbalances Plaintiffs' interests, aiso is ,vithout merit Additionally, 

the relevant protests are happening after business hours, and there is no indication that allowing 

journalists and legal observers tn stay despite a dispersal order interferes with the public's 

access, None of the government's proffered interests outweigh the public's interest in accurate 

and timely information about hmv law enforcement is treating protestors, Finally~ because 

Plaintiffs have "raised serious First Amendment questions," the balance of hardships "tlps 

sharply in [Plaintiffs'] favor,'' Cmty, House, lne, v, City of Boise, 490 E3d l 041 1 1059 (9th 

Cir. 2007) (quotation marks omitted} 

4. C m:u'!lusion 

.Accordingly, the Court grants Plaintiffs' motion fbr TRO against the Federal Defendants 

{ECF 54) and Orders as follo,vs: 

TEMPORARY RESTRAINING ORDER 

1 , The Federal Defendants, their agents and employees, and all persons acting under 

their direction are enjoined from arresting, threatening to arrest, or using physical fhrce directed 

against anv 1;,erson ,vhom thev know or reasonablv should know is a Journa.lfat nr Legal Observer 
~- <(-' t >" ) ..,,,... 

{as explained belmv), unless the Federal Defendants have probable cause to believe that such 

individual bas committed a crime, For purposes of this Order, such persons shall not he required 

to disperse following the issuance of an order to disperse, and such persons shall not he subject 

to arrest for not dispersing fhllowing the issuance of an order to disperse, Such persons shalt, 

ho\vevet\ remain bound by aU other la\vs, 
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The Federal Defendants, their agents and ernployeest and ail persons acting under 

their direction are further enjoined from. seizing any photographic equipment, audio~ or video

reconling equipment, or press passes from any person whom they knO\v or reasonHhly should 

knmv is a Journalist or Legal Observer (as explained below), or on:lering suCh person tu stop 

pbotographing1 recording1 or observing a protest, unless the Federal Defondants are a!so lavvfully 

seizing that person crmsistent with this ()rdeL Except as expressly provided in Paragraph 3 

below, the Federal Defondants must return eny seized equiprnent or press passes immediately 

upon release ofa person from custody, 

3, If any Federal Defendant. thc,ir agent or employee\ or any person acting under 

their directi<>n seize property from a J out:nalist or Legal Observer who is lawfully arrested 

consistent with this Order, such Federal Defendant shall, us soon thereafter as is rensonably 

possible, make a i,vritten list of things seized and shall provide a copy of that list to the Joun1alist 

or Legal Observer, If equipment seized in connection with an anest of a Journalist or Legal 

Observer lawfully seized tmder this Order is needed for evidentiary purposes1 the Federal 

Defend,mts shall promptly seek a search \Varrant, subpoena, or other court order fer that purpose, 

If such a search warrant, subpoena, or other court order is denied, or equipment seized in 

connection with an arrest is not needed for evidentia:ry purposes, the FcdernJ Defendants shall 

immediately return it to its rightful possessor, 

4, To facilitate the F ederaI Defendants' identification of Joumalists protected under 

this Orderj the following shaH be considered indicia of being a Journalist: visual identification as 

a member of the press, such as by carrying a professional or authorized press pass or ,vearing a 

professional or authorized press badge or other ofi1cial press credentials or distinctive dothing 

that identifies the wean::r as a member of the press, These indici.a are not exclusive, and a person 
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need not exhibit every indidurn to be considered a Journalist under this Order, The Federal 

Defendants shall not he Hable for unintentional violations ofthis Order in the case of an 

individual '1-vho does not carry or s,vear a press pass, lxi<.lge1 or other official press credential or 

distinctive dothing that identifies the wearer as a member of the press, 

5, To facilitate the F e<leral De fondants' identification of Legal Observers protected 

under this Order, the follo\ving shall be considered indicia of being a Legal Observer: wearing a 

green National La\vyers' (}ulki-issued or authorized Legal Observer hat (typically a green NLG 

hat) or \Vearing a blue ACLU-issued or authorized Legal Observer vest 

6, 'T'be Federal Defondants are not precluded by the Order from issuing othenvise 

la\.vful crnwd~dispcrsal orders for a variety of lavvful reasons. The Federal Defendants shall not 

be liable fr1r violating this injunction if a Journalist or Legal Observer is incidentally exposed to 

cro\-vd-control devices after remaining in the area v,,1here such devices \Vere deployed after the 

issuance of an othenvise lawful dispersal order, 

7, Because the Court conslders any ivmful violation ofth1s Order, or any eKpress 

direction by a supervisor or commander to disregard or violate this Order, to be a violation of a 

clearly established eonstitutionn1 rirrht and thus not rnhiect tn qualified irnmunitv in a:nv action "' i,;,..;, . . J. . ....... . ................ ,( .. ·c;,t 

brought against any individual cinpioyee, officer, or agent of the Ftderal Defendants under 

Bivens v, Six Unknmvn }v'arcotit.is Agents, 403 U ,S, 3 88 ( l 971 ), notice of this Order must be 

widely disseminated, Accmdingly, the Federal Defendants are ordered to provide copies of this 

Order, in either electronic or paper form, within 24 hours, to: (a) all employees; officers, and 

agents of the Federal Defendrnts currently deployed in Portland, Oregon (or who later become 

deployed in Portland, Oregon vvhile this Order is in fr;rce). including but not limited to an 

personnel in Portland, Oregon \vhc are part cf Opennion Diligent Valor, Operation Legend, or 
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any equivalent; (b} all employees, officers, and agents of the Federal Defendants with any 

supervisory or command authority over any person in group (a) above; and (c) the US .. Attorney 

General and the Secretary (or Acting Secretary) of the US. Department of Homeland Security. 

8. Plaintiffs need not pn>vidt'. any securit)\ and aU requirements umler Rule 65(c) of 

the Federal Rules of Civil Procedure are \Vaived. 

9, The Court authorizes mutual expedited discovery so that tht• parties can be fully 

prepared to present all relevant facts and legal issues at a preliminary injunction hearing. The 

parties shall confer and propose to the Court a schedule i{)f briefing and hearing on whether the 

Court should issue a preliminary injunction against the Federul Defendants. 

10. This Order shall exn. ire fourteen (14\ davs after entrv. unless othenvise extended .t"" ) ,,, -,( ~ 

by stipulation of the parties or by further order of the Court 

IT IS SO OR.DEREU, 

DATED this 23rd of July, 2020 at 5:00 p.m. 

United States District Judge 
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From: 

(b)(6), (b)(7)(C) and (b)(7)(E) 
To: PORVAZNIK. ANTHONY J 

(b)(6), (b)(7)(C) and (b)(7)(E) 
Cc: 
Bee: 
Subject: 
Attached 
Date: 

Re: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Granted - Instructions 

Fri Jul 24 2020 20:04:28 EDT 
Attachments: 

We're doing it tonight at muster and will document with a roster. On it 

i (b)(6), (b)(7)(C) : 

Chief Patrol Agent 
·-~pecial Operations Group 
:,_,_ (b )(6),. (b )(7)(C) _,_,i 

From: PORVAZNIK, ANTHONY Ji (b)(6), (b)(7)(C) 

Sent: Friday, July 24, 2020 6:03:33 PM 
To:i (b)(6), (b)(7)(C) 

Subject Fwd: index Newspapers -- Portland Civil Unrest Litigation -- TRO Granted - Instructions 
Attached 

FY action 

Tony Porvaznik 
Acting Chief 
USBP/HQ/LEOD 

1 
(b)(6). (b)(7)(C) 

1 

i ~=~r) 
From1 (b)(6), (b)(7)(C) !(OCC)~i ____ (b_)(_6)_, _(b_)(_7)_(C_) ___ ~ 
Sent: Friday, July 24, 2020 6:28:06 PM 
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Cc: SEGUIN, DEBBIE W i (b)(6), (b)(7)(C) i; ORTIZ, RAUL L ! (b)(6), (b)(7)(C) 

!(b)(6),(b)(7)(C): PORVAZNIK, ANTHONY J ! (b)(6), (b)(7)(C) :FORET, VERNON T 
~-------'<."1)(~l,Jl?l(?J{.9l i FALK,. SCOTT_K .fOCC...._)! ___ __,(b)(6)., .(b)(7)(C). ___ _........, 

(b )(6), (b )(7)(C) 
(b)(6), (b)(7)(C) !FERRARA, WILLIAM! (b)(6), (b)(7)(C) iJACKSTA, 
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Subject RE: Index Newspapers -- Portland Civil Unrest litigation -- TRO Granted - Instructions 
Attached 

! (b)(6), (b)(7)(C) i 

(A)Associate Chief Counsel, LA 

Office of Chief Counsel, US CBP 

(direct) 
(b)(6), (b)(7)(C) 

(office) 

ATTORNEY-CLIENT PRIVILEGED/ATTORNEY WORK PRODUCT-- This communication might 
contain communications between attorney and client, communications that are part of the agency 
deliberative process, or attorney-work product, all of which are privileged and not subject to disclosure 
outside the agency or to the public. Please consult with the Office of Chief Counsel, U.S. Customs and 
Border Protection before disclosing any information contained in this email. If you are not the intended 
recipient of this transmission, please notify the sender immediately. 

From: COUREY, MARC BENNETT (OCC} (b)(6), (b)(7)(C) 

Sent: Thursday, July 23_, 2020 5:2·1 PM 
To: MORGAN, MARK A (b)(6), (b)(7)(C) ; PEREZ, ROBERT E <ROBERT.Ea 
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Subject: Re: Index Newspapers -- Portland Civil Unrest litigation -- TRO likely/Imminent 

(b)(5) 
Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(G), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 
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··su5fecClnaex"Newspapers -- Portland Civil Unrest Litigation -- TRO likely/Imminent 

FOIA CBP 007124 



FOIA CBP 007125 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN MARK A !----(b~)(6~l,~(b~)(7=)(=ci---~t PEREZ, ROBERT E:__ __ (b)(6), (b)(7)(C) ____ i 

(b)(6), (b)(7)(C) 
Cc: SEGUIN, DEBBIE Wi (b)(6), (b)(7)(C) :SCOTT, RODNEY 8._ ____ !~t(?.k(~}l7J!~.L._.! 

(bH6l, (bH7HCl iORTIZ, RAUL Li (b)(6), (b)(7)(C) jPORVAZNIK, ANTHONY 
J ~ (b)(6), (b)(7)(C) i Owen, Todd C (EAC OFO) L_ ___________ .tb..H~).,.J~.H?2.(£L ___________ J 

i_,.:....(b..:..:.)(6....:....)' ....:....(b..:..:.)(7....:....)(......:C)--1.r....:....-F_:::o....:...·R-=E::....:T....:....~--....:...VE~R:.:....N:....::O....:...N..:....." ·r..:.....·=! =====(=b)=(6=), =(b)(_?)(C) 1 FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
(b)(6), (b)(7)(C) i JACKSTA, LINDA Li (b)(6), (b)(7)(C) ! 

,------------===,--------'----'-'----'---'---'-'----'--'----'-----------' 
i (b )(6), (b )(7)(C) i 
"Suoiect: lndex Newspapers -- TRO Motion Filed in District of Oregon 

FERRARA, WILL!AMi 

FOIA CBP 007126 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007127 



From: PORVAZN IK, ANTHONY J 

To: {b){6), {b){7){C) and {b){7){E) 

Cc: 
Bee: 
Subject: Fwd: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Granted - Instructions 
Attached 
Date: Fri Jul 24 2020 20:03:33 EDT 
Attachments: TRO 072320.pdf 

TRO Instructions Index v OHS 072420.pdf 

(b)(5) 

Tony Porvaznik 
Acting Chief 
USBP/HQ/LEOD 

(b)(6). (b)(7)(C) 
1 

i ~=~r) 
From:! (b)(6), (b)(7)(C) i(OCC)!~----(~bl~(SliJbH7HCl 

Sent: Friday, July 24, 202_0_6_:_2_8:_0_6_P_M _____ ~ 
To: MORGAN, MARK A! (b)(6), (b)(7)(C) :· PEREZ, ROBERT Et.J~)_(~k(!>J(~)_(~J __ J 

(b)(6), (bl(!)(~) ! SCOTT, RODNEY s!__ (b)(6),(b)(?HC) ! Owen, Todd C 
(EAC OFO) i (b)(6), _{b)(7)(C) 

Cc: SEGUIN, DEBBIE w-! -----,(,--,-b)=(s,-),(,.,...,b)-=(7,,..,.)(C,,.,..)-----,! ORTIZ, RAUL L~! --~(b)~(6~),(~b)~(7)""'(«?::,-J --.--~ 

t_1~_H6l:~b~(:)~c~jPORVAZNIK, ANTHONY J ! (b)(6), (b)(7)(C) p-; FORET, VERNON T 
r·-· (b)(6),(b)_~7)(C) !FALK, EfCbTT K (Occy·-; -----'(b-)(6-),-(b-)(7_)(_C)----~ 

(b)(6), (b)(7)(C) 
~~(~b)--'-,-(6), _(b)(7)(C) : FERRARA, WILLIAM:__________ (b)(6), (b)(7)(C) iJACKSTA, 
LINDA Li (b)(6), (b)(7)(C) i COUREY, MARC BENNETT (OCC) i.__ ___ (~X~L{'?.)(7-)_(~) ___ ___: 

(b)(6), (b)(7)(C) 
'·SLiojecCRE: ! nd ex N~e_w_s-pa_p_e-rs----~Porffaf1cfCivWUil"r·esfUfigaffoff·.::TRO._G ranted - I nstru di ons 
Attached 

FOIA CBP 007128 



i_ ___ (b)(6),_(b)(7)(C) __ ___i 

(A)Associate Chief Counsel, LA 

Office of Chief Counsel, US CBP 

(direct) 
(b)(G), (b)(7)(C): 

(office) ~---~ 

ATTORNEY-CLIENT PRIVILEGED/ATTORNEY WORK PRODUCT-- This communication might 
contain communications between attorney and client, communications that are part of the agency 
deliberative process, or attorney-work product, all of which are privileged and not subject to disclosure 
outside the agency or to the public. Please consult with the Office of Chief Counsel, U.S. Customs and 
Border Protection before disclosing any information contained in this email. If you are not the intended 
recipient of this transmission, please notify the sender immediately. 

From: COUREY, MARC BENNETT (OCC)~i _____ (b_)(_G)_, (_b)_(7_)(_C_) ----~> 
Sent: Thursday, July 23, 2020 5:21 PM 
To: MORGAN, MARK A•~: ---(-b-)(6-),-_(b-)(7_)(_C_) --~! PEREZ, ROBERT ELJ~l(!>Ltb..H?l(fL.! 

(b )(6), (b )(7)(C) ! 
Cc: SEGUIN, DEBBIE w!--------,,{b){G),{b){?){C) ·-·-s=,-·-·-·-·j SCOTT, RODNEY Si (b)(G), (b)(7)(C) i 

(b)(6), (b)(7)(C) i ORTIZ, RAUL L ! {b){6) , {b){7){C) !PO"RVAZl\lTK,-·ANtHONY 
Ji (b)(6), (b)(7)(C) i; Owen, Todd C (EAC OFO) L_ ___________ {b..)J~_k(!>Jl7-K~L _________ __i 

L,_ {b){G), {b){?){C) )~ __ FORET •. VE.RN ON .T.! (b)(6), (b)(7)(C) t.ALK •. SCOTT _K .(OCC') _________ _ 

{b )(6), {b ){7){C) 
(b)(G), (b)(7)(C) i JACKSTA, LINDA u {b){6), {b){7){C) i 

.---------,,(b,...,..)(.,.,..6),--, (.,,...b),...,,(7,,...,)(..,,,C)-~~--~~~~~~---~ 
FERRARA, WILLIAM i 

Subject: Re: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007129 



(b)(S) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:13:55 PM 
To: MORGAN, MARK A (b)(6),(bl_(_,--'-7)(~cJ~~~~!PEREZ, ROBERT E[ __ (~X~L{'?.)(7-)_(~)_.: 

(b)(6), (b)(7)(C) 

Cc: SEGUIN, DEBBIE W i (b)(6), (b)(7)(C) f SCOTT, RODNEY S {._(~J(~)_,__(_!:>X?.K9.1 
,___..::..__:....:........:~(b:--:-)=:-:::(6::----), -;-;-(b"7'.)(:=7)~(C::7)---=-...:....:......==.:! O;:;:-R;::::-T::;::;-::IZ;---, ::;RA-:-;:--:-U;:-L'-:L-'--':!::::::::::::::::::::::::===1b==H:::;'..6l---,:, (b,...,..:)(=1)(-=c~) :....:.._____:___:.::.._:_.::::,~ PORV AZN I K, ANTHONY 

1
--;J;'-:'::; :-::-:-:::-:::-:-:--=:::-=::=-'(b~H'::'.6):':, (b:::'.":)(----:-7)(~c~) --=-::===========r~O::,w:.:..e::::n~,,_;T....::o;:d..:::.d....::C:......:..::( E::.:...A..:.::C:::......:::O.:.._::;F O); (b)(G), (b)(7)('"'""'C)~----' 
(b)(6), (b)(7)(C) i; FORET, VERNON T! (b)(6), (b)(7)(C) ! FALK, SCOTT K (OCC) 

{b){6), {b){7){C) 
FERRARA, WILLIAM! (b)(6), (b)(7)(C) ~ JACKSTA, LINDA LJ.(b)(6),(b)(7)(C)_j 

(b)(6), (b)(7)(C) 

Subject Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007130 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(G), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2.=-0~2~0~8~:2=7~PM~---------, 
To: MORGAN, MARK ft; (b)(G), (b)(7)(C) ! PEREZ, ROBERT E i (b)(S), (b)(7)(C) ! 

FOIA CBP 007131 



(b)(6), (b)(7)(C) 
Cc: SEGUIN, DEBBIE Wi (b)(6), (b)(7)(C) iSCOTT, RODNEY S U!>J(~)d~.l(?K~) ___ j 

====:::::Lb=H6=l,=lb=H7=)(c=)==~::::;::::
1'.,=,O~R~T_IZ..:...., _R_A_U_L_L~!==-:::::--·-·-__(b)(6),_ (b)(7)(C) ! PORVAZN I K, ANTHONY 

J ~ (bHG), (bH7HC_.L :Owen, Todd C (EAC OFO) L_ _________ __(!J).{~)1.J~H?J{~L. _______ ___] 
(b)(6),(b)(7)(C)iFORET, VERNON T! (b)(6),(b)(7)(Cl !FALK SCOTT K (OCC) 

{b){6), {b){7){C) 
FERRARA, WILLIAM l (b)(6), (b)(7)(C) i JACKSTA, LINDA LJ (b)(6), (b)(7)(C): 

i (b)(6), (b)(7)(C) : 
'Subject lnaex f\lewspapers -- TRO Motion Filed in District of Oregon 

FOIA CBP 007132 



Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b}(6}, (b}(7}(C} 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007133 



ATTOlli'JEY-CLIENT \VORI( PROUUCI' 
LA\,\' EN:_FORCE~iENI' SENSIITVE 

l _________________________________________ J~J_(_~l_ _________________________________________ I 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

b 5 

FOIA CBP 007134 



ATTOlli'JEY-CLIENT \VORI( PROUUCI' 
LAvV EN1~,0RCE!o/1EN1' ~E!~~I1'IVE 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 

FOIA CBP 007135 



ATTOlli'JEY-CLIENT \VORI( PROUUCI' 
LAW IJ~FORCIJVl!!N 'I Sl!NS'I'I'IV!! 

FOIA CBP 007136 



From: SCOTT. RODNEY S 

To: {b){6), {b){7){C) and {b){7){E) 

Cc: PORVAZNIK, ANTHONY J 

{b){6), {b){7){C) and {b){7){E) 

Bee: 
Subject: Re: Index Newspapers -- Portland Civil Unrest litigation -- Preliminary Injunction 
Ordered Today 
Date: Fri Aug 21 2020 07:16:26 EDT 
Attachments: 

Within BP We are all on the same page" Still trying to convince OHS that we should draw down. 

L_(b )(6), _(b )(7)(C) _: 

USBP 

Sent from my iPhone 

On Aug 20, 2020, at 10:22 PM,i (b)(G), (b)(7)(C) 
wrote: 

Ctlief, 

! (b)(G), (b)(7)(C) i 
Ctlief Patrol Agent 
Special Operations Group 

~----------------------~ 

FOIA CBP 007137 



i (b)(G), (b)(7)(C) i 

From: SCOTT, RODNEY S 1 (b)(6), (b)(!l(c) 

Sent: Thursday, August 20, 2020 7:20:45 PM 
To:i (EiHsU-fifio/f(c~) --------~iPORVAZNIK, ANTHONY J 

i ·-·-·-· , -·-·-·-·-·-·-·-·-·-·-·-·-·-· ( b )( 6) ,' ( b )(7)( C) ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· i ORT !Z, RAUL L i ( b )( 6), ( b )(7)( C) 

Subject Fwd: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Today 

L_(b)(6), _(b)(7)(C) _: 

USBP 

Sent from my iPhone 

Begin forwarded message: 

From: "MORGAN, MARK A"i (bH6HbJJ!K~L. ________ =-·-·-·-·-.: 
Date: August 20, 2020 at 8:42:10 PM EDT ,----------,-,...,....,...,..,........,.,....,....,,,,.,....,..,,..,----------, 
To: "COUREY, MARC BENNETT (OCC)'l (b)(6), (b)(7)(C) 
Cc: "PEREZ, ROBERT E" i (b)(6), (b)(7)(C) l "SEGUIN, DEBBIE W"L(b)(6),_(b)(7)(C)_: 

l_ ________ _Jl?HSU!>J{I)J~}. _________ J "SCOTT, RODNEY S" i (b)(G), (b)(7HC) i "ORTIZ, RAUL 
L"i (b)(6), (b)(7)(C) l "PORVAZN 1K ANTHONY J": (b)(6), (b)(7)(C) 

i (b)(G), (b)(7)(C) i "Owen, Todd C (EAC OFO)" i · (b)(6),_(b)(7)(C); i "FORET, VERNON T" 
_ l.,.,.,.,.,.,.,., (b)(6), (b)(_7)(C) -·1 "FERRARA WILLIAM" I (b)(6), (b)(7)(C) __ 

!(b)(5), (b)(l)(C)! "SABATINO DIANE J" i (b)(6), (b)(7)(C) i "FALK SCOTT K (OCCl'' 

{b )(6), {b ){7){C) 
[. ____________ =· ~==========(=b)=(6=),.=(b=)(7=)(=C=) =:============-! "-=-JA:....:..=.C.:....:K.=S....:...T:....:A.!....., --
LINDA L"i (b)(6), (b)(7)(C) 
Subject: Re: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Today 

(b)(S) 

Sent from my iPhone 

On Aug 20, 2020, at 8:33 PM, COUREY, MARC BENNETT (OCC)._i ----'-(b--'-')('-'6)-'--, ('-b)'--'-(7--'--)('-C'-) __ ___, 
i {b){6), {b){7){C) vvrote: 

FOIA CBP 007138 



FOIA CBP 007139 



(b)(5) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC)i~ _____ (_b)_(6_)_, (_b)_(7_)_(C_) ___ ~ 
Sent: Thursday, August 6, 2020 7:06 PM 
To: MORGAN, MARK A~! ----(b-)(-6)-, (-b)-(7-)(C_) ___ ~i PEREZ, ROBERT 8 ____ !P.J!2.!J!ill?l.l~Lt 

(b)(6), (b)(7)(C) 

Cc: SEGUIN, DEBBIE Wi 
(b)(6) , (b)(7)(C) 

(b)(6), (b)(7)(C) 
: ORTIZ, RAUL L! 

i scoTT, RODNEY s! {b){6), {b){7){C) 

(b)(6) , (b)FHC) ·-·-·---..! PORVAZNIK, ANTHONY 
j ! (b)(6) , (b)(7)(C) !; Owen, Todd C (EAC OFO) i (b)(6), (b)(7)(C) 

i (b)(6), (b)(7)(C) !FORET, VERNON T! (b)(6), (b)(7)(C) ! FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
FERRARA, WILLIAM! (b)(6), (b)(7)(C) j; JACKSTA, LINDA L! (b)(6) , (b)(7)(C) ! 

(b)(6), (b)(7)(C) 

Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Extended 

FOIA CBP 007140 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 
'------------------·-·-·" 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:14 PM 
To: MORGAN, MARK A~! ---(-b)-(6-),-(b-)(-7)-(C-)--~iPEREZ, ROBERT E i (b)(6), (b)(7)(C) ! 

(b )(6), (b )(7)(C) 

-·-·,r·-·-·-·-j SCOTT, ROONEY S :. (b)(6),_ (b)(7)(C)_! 
(b)(6), (b)(7)(C) ·-·-·-·-·-·_poRVAZNIK, ANTHONY 

Cc: SEGUIN, DEBBIE w! {bH6),_<bH7HC) 
(b_)(6), (b)(7)(C) !; ORTIZ, RAUL Li 

(b)(6) , (b)(7)(C) ; Owen, Todd C (EAC OFO) ~ !bJlGJ,J!.>t<?lJSl,. ______ ; 

u,1,;11e1m1~u FO(bj°( 6) ' {b)'( 7) ( CjCOTT K (OCC) I; 

FERRARA, WILLIAM! (b)(6), (b)(7)(C) ~; JACKSTA, LINDA Li (b)(Gl, (b)(7)(Cl i 
(b)(6), (b)(7)(C) 

Subject: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007141 



Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b )(6), (b )(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN, MARK A~! ---(-b)-(6-),-(b-)(7_)(_C_) --__ -____ -____ ~ __ _!PEREZ, ROBERT Ei (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) 
Cc: SEGUIN, DEBBIE W <i (b)(6),(b)(7)(Cl i SCOTT, RODNEY S L.__(b)(6),(b)(7)(C) ___ ! 

(b)(6), (b)(7)(C) i ORTIZ, RAUL L! (b)(6),(b)(7)(Cl !PORVAZNIK, ANTHONY 
j i (b)(6) , (b)(7)(C)_ : Owen, Todd C (EAC OFO) i (b)(6), (b)(7)(C) 
(b)(6), (b)(7)(Cl i FORET, VERNON T ~ (b)(6), (b)(7)(C) i FALK SCOTT K (OCC) 

(b)(6), (b)(7)(C) 

FOIA CBP 007142 



{b){6), {b){7){C) 
(b)(6), (b)(7)(Cl : FERRARA, W!LUAM i (b)(6), (b)(7)(C) 

~-------------~ 
JACKSTA, UN DAL i (b)(6), (b)(7)(C) i 
Subject Index Newspapers -- 1 RO Motlon Filed 1n District of Oregon 

FOIA CBP 007143 



(b)(5) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

~ ___ (_b)_(6_),_(b_)(_7)_(C_) _______ J 

** Attorney Work Product/ Attorney-Client Privileged ** 

<Index Newspapers Portland Civil Unrest Preliminary Injunction 8-20-20.pdf> 

FOIA CBP 007144 



From: 

{b){6), {b){7){C) and {b){7){E) 
To: PORVAZNIK, ANTHONY J 

Cc: 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 

Bee: 
Subject: Re: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction 
Ordered Today 
Date: Mon Aug 24 2020 21 :53:29 EDT 
Attachments: 

i (b )(6), (b )(7)(C) i 
Ctlief Patrol Agent 

(b)(5) 

USBP I Special Operations Group 
i (b)(6), (b)(7)(C) i 

From: PORVAZNIK, ANTHONY Ji (b)(6), (b)(7)(C) 
Sent: Monday, August 24, 2020 7:49:42 PM 
To: i (b )(6), (b )(7)(C) ! 

Subject Fwd: index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Today 

FYI 

Tony Porvaznik 
Acting Chief 
USBP/HQ/LEOD 

i (b)(6), (b)(7)(C) !(desk) 
! :(cell) 

From: COUREY, MARC BENNETT (OCC)~i ______ (b_)_(6_),_(b_)_(7_)(_C_) ---~ 
Sent: Monday, August 24, 2020 9:34:20 PM 

_T_:o....:....: _:M_:O:_R __ G_:A_:N___.:'_:M.:......A ____ R ____ K:....:........A~· ---~(b~H'--'6)~, (~bl ___ (7l~(c--'--J ---~j PEREZ, ROBERT E L_(~){~) .. J .. b..H.!.K~l.1 
~~(b)(6), (b)(7)(C)_~ -----------~ 
Cc: SEGUIN, DEBBIE w! (b)(6),(b)!?HC) ...... - ............. ]SCOTT, RODNEY Sl. ... (b)(6),.(b)(7)(C) .... i 

(b)(S) , (b)(7)(C) ~ ORTIZ, RAUL L ! (b)(6) , (b)(7)(C) ! PORVAZNIK, ANTHONY 
J (b)(6), (b)(7)(C) !Owen, Todd C (EAC OFO)L. ................. .t~)J~.L(!:>Jl7-)J~J. ................. ...i 

i .. (b)(6), (b)(7)(C) i FORET, VERNON T ! (b)(6),_(b)(7)(C) i FERRARA, WILLIAM 
(b)(6), (b)(7)(C) !SABATINO, DIANE Ji (b)(6), (b)(7)(C) 

FALK, SCOTT K (OCC) .. ! (b)(6), (b)
1

(7)(C) 

{b){6), {b){7){C) 

FOIA CBP 007145 



(b)(6), (b)(7)(C) :JACKSTA, LINDA Li (b)(6), (b)(7)(C) 
(OCC) i (b)(6), (b)(7)(C) i '·-·-·-·-·-·-·-
Subjed:·-RE: !naex Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Toda 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

.___ ____ ('-----Cb)---'-( 6---'-) ,--'--(b---'-)(-'---7)'-'-( C--'--) _________ ] 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, August 20, 2020 8:33 PM 
To: MORGAN, MARK A! (b)(Sl, (b)(7)(Cl PEREZ, ROBERT E i (b)(G), (b)(7)(C) ! ~..:....:.....:......:.....:........:.....:.......:....:.......:....:..:.......:....:.........:....:.....__;__~-----~-----

(b)(6), (b)(7)(C) 

~C_c_: _S_E_G_U_IN----'''---D_E_B_B_I_E_W-----==! =.-=-==::--=(b~)(~G)~, (~b)--'-,(7=)(C==)====-i S_C_O_T_T:......, R_O_D_N~EY S l (b)(6), (b)(7)(C) i 
(b)(G), (b)(7)(C) ! ORTIZ, RAUL Li (b)(6), (b)(7)(C) ; PORVAZNIK, ANTHONY 

:-=-j--=• ======;;---:::---::--:::---==:-(b---:-)(6----:),:::-:(b----:)(----:7)-=-(C=_t--=-;:=======!,..r ..,=O.,.::.:w:....::e~n.!,,,, T.:...:.o=-=d=-=d:.....:C=--i..::( E=-A..:..:C=----=-;OF 0) ; l.!>l!.6J.,J~!!~----·--·J 
i (b)(Sl, (b)(7)(Cl i; FORET, VERNON T ~ (b)(6), (b)(7)(C) :>; FERRARA, WILLIAM 

~----(~b)~(6~),~(b~)(~7)~(C~) ____ ~iSABATINO, DIANE Ji (b)(6), (b)(7)(C) 
FALK, SCOTT K (OCC)! ·-·-·-·-·(b)(G),-(b)(1J(1.;1 

(b)(6), (b)(7)(C) 
i,,,,,.,,,,,q r: JACKSTA, LIN DAL! (b)(6), (b)(7)(C) 
L--·-·-·-·-·', ~-------------------
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(OCC)i (b)(6), (b)(7)(C) 
Subject: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered Today 
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(b)(5) 
{b){S) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC)i (b}(6}, (b}(7}(C} 
Sent: Thursday, August 6, 2020 7:06 PM ~--------------
To: MORGAN, MARK A! (b)(6),_(b)(7)(C)'---__ __,iPEREZ, ROBERT E l_J!?.}(~)1__(!?.){1-)_(~)__j 

~--(,b)(6), _(b)(7)(C)•-=-:-:::-:--:--:-::::..-----------
Cc: SEGUIN, DEBBIE W ! (bH6l , (bH7HCl ! SCOTT, RODNEY S l_ __ J!>l!~l,J~H!H~L. __ J 

(bH6l,(bH7HCl !ORTIZ, RAUL L.l (_b._)l~kl~JlSL. ________ =-·-·-·---.: PORVAZNIK, ANTHONY 
J ; (b)(6), (b)(7)(C) !Owen, Todd C (EAC OFO)! (b)(Sl, (b)(7HC..,,.l_~ 

(b)(6), (b)(7)(C) !FORET VERNON T (b)(G) , (b)(~).(C) I FALK SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
FERRARA, WILLIAM i (b)(G), (b)(7)(C) i; JACKSTA, LINDA Li (b)(6), (b)(7)(C): 

: (b )(6), (b )(7)(C) ! 

; __ Subject RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Extended 
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(b)(S) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:14 PM 
To: MORGAN, MARK A,.....! ---(-b)-(6-),-(b-)(7_)(_C_) --_-___ -____ __, __ _l PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) 
Cc: SEGUIN, DEBBIE W i (b)(6), (b)(7)(C) !SCOTT, RODNEY Si (b)(6), (b)(7)(C): 

,----------:-:--'.:-:-=~-:-:=-:-:-=:-----'----,--::--=-=::-:-=---=-':--'-:--'-'---'-:--',.;...:..:.....:.... ___ .___----'-----
( b )( 6), (b)(7)(C) : ORTIZ, RAUL U (b)(6), (b)(7)(C) i PORVAZNIK, ANTHONY 

J q (b)(6), (b)(7)(C) r>; Owen, Todd C (EAC OFOJ (!J}l6l(b._)Et(..,,...Cl __ 

i (b)(6), (b)(7)(C) i FORET VERNON Ti (b)(6), (b)(7)(C) FALK SCOTT K OCC' 

{b){6), {b){7){C) 
;-'"F~E~R=R-":"'.A:=:R-':":A::-:-, -':"W:--':l:':":LL='IA':"":M:-':"'-1--i -~ __ __,__(b--'--)('----6:...:....), _,_(b__,__)(,_7):....:..(C......:) ____ __,i JACKST A, UN DA U (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) 
Subject Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 
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Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b}(6}, (b}(7}(C} 
~-----------------·-· 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN, MARK A-. ---(b-)-(6-),-(b-)(-7)-(C_) ________ -___ ~ ___ ! PEREZ, ROBERT E [ _ _Lb.)l~kl~)_(?){~U 

(b)(~), (b)(7)(C) ·-·-·-·-·-j ____________ _ 
Cc: SEGUIN, DEBBIE Wi (b)(G), (b)(7)(C) : SCOTT, RODNEY Si (b)(6), (b)(7)(C) ! 
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(b){6), (b)(7)(C) ~; ORTIZ, RAUL L: (b)(6), (b)(7)(C) ~ PORVAZNIK, ANTHONY 
Ji (b)(6), (b)(7)(C) ~; Owen, Todd C (EAC OFO) :_ __________ (b)(6),_(b)(7)(C) ·-·-·-·-·J 

r)(•J.(b)(7)(C) : FO<TbI< 6) , <(b(>C< 
1

) <cf TT K (OCC) 

FERRARA WILLIAM! (b)(6),(b)(7)(Cl ! JACKSTA, LINDA L <UNDA.L. 
(b)(6), (b)(7)(C) 

Subject: Index Newspapers -- TRO Motion Filed in District of Oregon 

(b)(5) 
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(b)(S), (b)(6), and (b)(7)(E) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

~ __ (b)_(6)_, (b_)(7_)(C_) ________ j 
** Attorney Work Product/ Attorney-Client Privileged ** 
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From: 

r __ ct°bW6)~(b)(7)tC) and (b)(7)(E) I 

To: MORGAN, MARK A 

{b){6), {b){7){C) and {b){7){E) 

Cc: SEGUIN, DEBBIE W 

(b)(6), (b)(7)(C) and (b)(7)(E) 
(b)(6), (b)(7)(C) and (b)(7)(E) SCOTT ROONEY Si {!?.lrn)J.Jl>J{I.llGl.~f.l_c;!_J!?.1(7.:H!;J_ __________ L., 

(b)(6), (b)(7)(C) and (b)(7)(E) I 

! .J~H~Jd!>H?.l(~_)__~~dJ.!>H?.l(~LL.0.RTJZ,_.RI.\.UL.L. ! (b )(6), (b )(7)(C) and (b )(7)(E) 

{b){6), {b){7){C) and {b){7){E) 
(b)(6), (b)(7)(C)and(b)(7)(E) iPORVAZNIK ANTHONY J 

(b)(6), (b)(7)(C) and (b)(7)(E) 
i (b)(6) , (b)(7)(C) and(b)(7)(E) ! Owen, Todd C (EAC OFO) 
; 

i (b)(6), (b)(7)(C) and (b)(7)(E) 
{b){6),{b){7){C)and{b){7){E) i FORETVERf,fON Ti (b)(6), (b)(7)(C) and (b)(7)(E) 

{b){6), {b){7){C) and {b){7){E) 
{b){G), {b){7){C)and {b){7){E) ! FERRARA, WILLIAM 

I (b)(6), (b)(7)(C) and (b)(7)(E) 
! (b)(6) , (b)(7)(C) and(b)(7)(E) ( SABATINO, DIANE J 

(b)(6), (b)(7)(C) and (b)(7)(E) 
_ i {b){6), {b){7){C) and {b){7){E) f ALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) and (b)(7)(E) 
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(b)(6), (b)(7)(C) and (b)(7)(E) 

(b)(6), (b)(7)(C) and (b)(7)(E) : JACKST A LIN DA L 

{b){6), {b){7){C) and {b){7){E) 

Bee: 
Subject RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction 
Stayed by Ninth Circuit 
Date: Fri Aug 28 2020 06:53:39 EDT 
Attachments: Index Newspapers - Govt Motion for Stay Pending Appeal 082520.pdf 

Index Newspapers Portland Civil Unrest Preliminary Injunction 8-20-20.pdf 
Index Newspapers Portland Civil Unrest Preliminary Injunction Ninth Circuit Stay 8-27-

20.pdf 
Pl Guidance - Index Newspapers.pdf 

FOIA CBP 007154 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, August 24, 2020 9:34 PM 
To: MORGAN, MARK A! (b)(6), (b)(7)(C) i PEREZ, ROBERT E (b)(6), (b)(7)(C) ! 

(b)(6), (b)(7)(C) i 
Cc: SEGUIN, DEBBIE W ~ (b)(6), (b)(7)(C) i SCOTT, RODNEY Si (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) f; ORTIZ, RAUL L ~ (b)(6), (b)(7)(C) :PORVAZNIK, ANTHONY 
J ! (b)(6), (b)(7)(C) ! Owen, Todd C (EAC OFO)i (b)(6), (b)(7)(C) 

L_lbJ!~),J~_H?.HY..L,JFORET, VERNON Ti (b)(6), (b)(7)(C) LFERRARA. WILLIAM _____________ _ 
(b)(6) , (b)(7)(C) ' ·-------·-LSABA1L~_Q, __ OJANE.J_! . (b )(6), (b )(7)(C) ) 

FALK, SCOTT K ocqi (b)(6), (b)(7)(C) 

{b){6), {b){7){C) 
i (b)(6), (b)(7)(C) UACKST A, u N DA Li (b )(6), (b )(7)(C) 

i. (b)(6), (b)(7)(C) i 
' Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 

Today 
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Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, August 20, 2020 8:33 PM 
To: MORGAN, MARK Ai (b)(6), (b)(7)(C) 

(b)(6), (b)(7)(C) : 
________ __!; PEREZ, ROBERT E U1?1(~J~J':>K7Jt~J_i 

Cc: SEGUIN, DEBBIE w~! ----(b-)(6-),-(b-)(7_)(_C_) - !; SCOTT, RODNEY Si (b)(6), (b)(7)(C) ! 
(b}(6), (b}(7}(C) ~; ORTIZ, RAUL L J~ ___ (b_)(_S)~,(~_{7)(~) 

0 
________ _,! PQRVAZNIK, ANTHONY 

J ! (b)(6), (b)(7)(C) i Owen, Todd C (EAC OFO) L ______ _J~J(~)1__(p)E_l~) ___________ j 
LJ..bJt6ld!>J(7Jl<?.L.1; FORET, VERNON 71 (b)(Sl, (b)(7)(Cl i; FERRARA, WILLIAM 

(b)(6),(b)(7)_(Cl ~; SABATINO, DIANE J j (b)(6), (b)(7)(C) 
FALK SCOTT K (OCC) ! ·-·-·-·-·-1bH6l,(bH1T!L1 

{b )(6), {b ){7){C) 
!(b)(6), (b)(7)(CJ UACKSTA, LINDA Li (b)(6), (b)(7)(C) 
i (b)(6), (b)(7)(C) : 
'·-siifi]"ecETrioex"Hewspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered Today 
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Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC};~-----~(b~)(6~)~, (~b)~(7~)(C~)-----~ 
Sent: Thursday, August 6, 2020 7:06 PM 

.-----------
To: MORGAN, MARK Ai (b)(6), (b)(7)(C) -·-·-·-·-·-j PEREZ, ROBERT El.J~J(~)1.J!J)E1(9__i 

(b)(6), (b)(7)(C) i 

Cc: SEGUIN, DEBBIE W ,.....! ---(-b)-(6-),-(b-)(-7)-(C-)---,i SCOTT, RODNEY Si (b)(6), (b)(7)(C): 

(b)(6) , (b)(7)(C) r ORTIZ, RAUL Li (b)(6), (b)(7)(C) ! PORVAZNIK, 

FOIA CBP 007157 



ANTHONY J ! (b)(6), (b)(7)(C) t Owen, Todd C (EAC OFO1 (b)(G), (b)(7)(CI: 

: FORET, VERNON Ti (b)(6), (b)(_7)(C) -·i; FALK, (b)(6), (b)(7)(C) 

SCOTT K (OCC)i (b)(6), (b)(7)(C) 

(b}{6), (b)(7)(C) 
(b)(6), (b)(7)(C) ~ FERRARA, W!LUAMi (b)(6), (b)(7)(C) 

JACKSTA, LINDAU (b)(6), (b)(7)(C) 
~---------------------------

! (b)(6), (b)(7)(C) ! 

Subject: RE: Index Newspapers -- Portland Civil Unrest litigation -- TRO Extended 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b}(6}, (b}(7}(C} 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7: 14 PM 

___ T_q_: __ MQHG.AN, __ MA.RK.P.i-. ---(-b)-(6-),-(b_)(_7_)(C_) ___ ~ PEREZ, ROBERT Ei (b)(6), (b)(7)(C): 
i (b)(6), (b)(7)(C) 

Cc: SEGUIN, DEBBIE Wi 
(b)(6),_ (b)(7)(C_) 

(b)(6), (b)(7)(C) 
t ORTIZ, RAUL Li 

r; SCOTT, RODNEY S :_ ____ tbKGlJ~.lJD!~L. __ j 
(6l(6), (b)(7)(C) :PORVAZNIK, ANTHONY 

J ! (b)(6), (b)(7)(C) t>; Owen, Todd C (EAC OFO)! (b)(6),(b)(7)(C)_~ 

U!JJl~U~)J?.H~J_i FORET, VERNON T ! (b)(6), (b)(7)(C) i FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
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(b)(6), (b)(7)(C) ! FERRARA, W!LUAM ! (b)(6), (b)(!)(C) 

JACKSTA, LINDA Ll (b)(6), (b)(7)(C) : 
Subject: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 
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Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN, MARK ft;~! ---(b-)-(6-),-(b-)(-7)-(C_) _____________ i PEREZ, ROBERT E:__J~)_(~Jj~_l(!)!fJ __ j 

(b )(6), (b )(7)(C) 

Cc: SEGUIN, DEBBIE W !_ (b)(6),(b)(7)(C) ! SCOTT, RODNEY Sl_ ___ (b)(6),(b)(7)(C) ____ ! 

(b)(6), (b)(7)(C) ! ORTIZ, RAUL Li (b)(6),(b)(7)(C) iPORVAZNIK, ANTHONY 
r•-•-•-•-•-•-•-• J ! (b)(6), (b)(7)(C) 

! (~l@l1~Jrl(EJ_! FORET, VERNON Ti 
.!Owen, Todd C (EAC OFO) :._ __________ __(b)(6),_(b)(7)('-""ci __ 

(b)(6) , (b)(7)(C) 1 FALK, SCOTT K OCC 

{b){6), {b){7){C) 
FERRARA, WILLIAM i (b)(6),(b)(7)(C) :JACKSTA, LINDAU (b)(6), (b)(7)(C) ! 

(b )(6~, (b )(7)(C) -·-·-·-·-! 
Subject: Index Newspapers -- TRO Motion Filed in District of Oregon 

FOIA CBP 007160 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

------(-b)-(6-),-(b-)(-7)-(C-) -----·-·-·-i 

** Attorney Work Product/ Attorney-Client Privileged ** 
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Case: 20-35739, 08/25/2020, ID: 11802604, DktEntry: 7, Page 1 of 100 

No. 20-35739 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

INDEX NEWSPAPERS LLC, a Washington limited-liability company, dba 
PORTLAND J\;fERCURY; DOUG BROWN; BRIAN CONLEY; SAJ\;f GEHRKE; 

J\;fATHIEU LEWIS-ROILAND; KAT J\;fAHONEY; SERGIO OLMOS;JOHN 
RUDOFF; ALEX J\;IILAN TRACY; TUCK \VOODSTOCK; JUSTIN YAU; and 

those similarly situated; 

P laintiffs-Appellees, 

v. 

U.S. DEPARTl\lIENT OF HOJ\1ELAND SECURITY and 
U.S. _MARSHALS SERVICE, 

Dqfendants-Appellrmts, 

and 

CITY OF PORTLAND;JOHN DOES 1-60, 

Defendants. 

EMERGENCY MOTION UNDER CIRCUIT RULE 27-3 FOR A STAY 
PENDING APPEAL AND FOR AN IMMEDIATE ADMINISTRATIVE 

STAY PENDING DISPOSITION OF THE STAY MOTION 

ETHAN P. DA VIS 
Acting Assistant Attomqy General 

SOPANJOSHI 
Senior Counsel to the Assistant Attomqy 
General 

_MARK R. FREEJ\;iAN 
MARK B. STERN 
J\;fICHAEL SHIH 

AttomqyJ~ Appellate Staff 
Civil Division 
U.S. Department ?f)mtice 
950 Penn.rylvania Ave., NW 
Washington) DC 20530 
202-353-6880 

FOIA CBP 007162 



Case: 20-35739, 08/25/2020, !D: '1'1802604, DktEntry: 7, Page 2 of ·100 

lTNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

Fo:nn 16. Circuit Rule 27-3 Certificate for Emergency J\fotion 

9th Cir. Case Number(s) 

Case Name Index Newspapers LLC, et aL v, U.S. I:vfarshals Service, et aL , 
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""' 

I certify, the foHo\ving: 

The relief I request in the e111ergency rnotion that acco1npanies this certificate is: 

( l) immediate administrative stay; 
(2) stay pending appeal 

Relief is needed no later than (:]ate}: Aug 26, 2020 
'----------------------' 

The follovving will happen if relief is not granted \Vithin the requested time: 

As the govemment1s motion explains, the preli111i11ary injunction--vvhich is 
already in effoct--is mnvorkable and imposes irreparable harm cm federal 
officers., ,vho can protect their safety during chaotic and violent protests only by 
risking contempt of court. The govermnent respectfully requests tl1at tl1e Court 
enter an irn111ediate ad111inistrative stay of the injunction pending disposition of 
the goven11nenfs motion. The gover11111e11t further requests that the Court grant 
the motion for a stay pen.ding appeal at the earliest practicable opportunity, and 
no later than Septen1ber 3 (the deadline for the parties to sub111it proposals to 
the district comt for the court-ordered redesign of fodernl officers1 unifonns), - , 

I could not have filed this rnoticm earlier because: 

The district court entered the prelilninary injunction on Thursday. August 20, 
2020. This motion is being filed as early as possible. 

Form 16 1 Rev_ J 1/21/2019 
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I requested this relief in the district court or other lm:ver court: (•' Yes C No 

If not \Vhv not: 
•' 

I notified 9th Circuit court staff via voicen1ail or email about the filing of this 
rnotion: (a' Yes (' No 

If not, ,vhy not: 

I have notified all com1sel and any unrepresented party of the filing of this 111otion: 

On (date): IAug 24, 2020 

By (method): leiectronic mail 

Position of other parties: I 
~--------------------~· 

Nan1e and best contact infr:innation for each counsel/party notified: 

Plaintiffs (notified Aug, 24. 2020) oppose the relief requested, 
Lead Counsel: ?v1atthe\v Borden (borden@brnunhagey,com) 

Defendants City of Portlnnd (notified Aug. 25, 2020) have not responded. 
Lead Counsel: Naon1i Sheffield (mwn11,sheffield@;portlamloregon,com) 

I declare under penalty of perjury that the foregoing is true, 

Signature Date t\ug 25, 2020 
(itse '\;/[typed name]'' to sign electronical!-v-fJled documents) 

Form 16 Rev_ J J/21/2019 
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INTRODUCTION AND SUMMARY 

The Department of Homeland Security (DHS) and the United States J'v1arshals 

Service respectfully ask this Court to stay the district court's preliminary injunction of 

August 20, 2020. By exempting self-identified journalists and legal observers from 

lawful crowd-control measures necessary to protect federal property and personnel 

from violent attack, the injunction is legally unjustified and practically untenable. It 

will immediately and irreparably injure federal law-enforcement personnel working to 

protect public safety. The injunction should therefore be stayed pending appeal, and 

should be administratively stayed while the Court considers this motion. 

Federal officers in Portland, like law enforcement in other parts of the country, 

are confronting novel and sophisticated forms of mob violence. Violent opportunists 

have hijacked demonstrations and are now using the veil of protests to conduct direct 

assaults on federal personnel and property. Shielded by the crowds, which make it 

difficult for law enforcement to detect or reach them, rioters in Portland have 

attacked federal officers with explosives, lasers, projectiles, and other dangerous 

devices. In some cases, purported journalists or legal observers have provided cover 

for the violent offenders; in others, individuals wearing supposed press badges have 

themselves attacked federal personnel or trespassed on federal property. As of July 

29, 2020, more than 120 federal officers have been injured in Portland. 

As federal officials have strived to contain this serious and evolving threat, the 

district court imposed an extraordinary preliminary injunction. It establishes a highly 

FOIA CBP 007165 
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reticulated yet hopelessly vague set of ex ante constraints on law-enforcement 

personnel responding to violent protests. To comply with the order, officers must 

determine whether any given person is carrying "professional gear" or "photographic 

equipment," is bearing an official press pass, or is wearing sufficiently "distinctive 

clothing." Doc.157, at 59-60. Officers must then exempt all such persons from 

dispersal orders and crowd-control tactics. This requirement applies even if a 

journalist or legal observer is mixing with protesters or actively participating in 

protests that have turned violent. Id at 59-60. In practical effect, the injunction 

prevents the federal government from effectively addressing riots using the general 

crowd-control measures that are required, and it unacceptably increases the risk of 

serious injury to federal law-enforcement officers. It is fundamentally unfair-and, 

ultimately, it is untenable-to ask federal law enforcement to carry out their 

responsibilities under these conditions. 

To facilitate contempt proceedings against officers who violate the injunction, 

the injunction also requires the government to consult with plaintiffs on how to alter 

officers' helmets and uniforms so each officer can be identified at a distance. This in 

terrorem requirement further injures federal officers, and by extension, the federal 

property and personnel that they are risking their lives to protect. 

]\faking matters worse, the court issued this intrusive injunction on the ground 

that the First Amendment exempts journalists and legal observers from lawful 

dispersal orders. But no such exemption exists. Plaintiffs' claims that officers are 

2 
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following a policy of using crowd-control tactics in retaliation against plaintiffs for 

exercising their First Amendment rights are similarly meritless. The agencies 

unambiguously prohibit officers from singling out protesters or journalists for 

exercising those rights; train their officers in the lawful use of crowd-control tactics; 

require that every use of force against a person be documented and investigated; and 

investigate and appropriately discipline officers who violate these terms. That some 

plaintiffs were allegedly subjected to crowd-control measures in response to violent 

protests over several months does not prove that the agencies have purposefu]]y 

targeted plaintiffs to retaliate for news-gathering or observing. 

Because the injunction is flawed in all respects, this Court should stay the 

district court's unjustified and harmful effort to superintend federal law-enforcement 

operations in Portland, and enter an immediate administrative stay pending 

disposition of this motion. 

STATEMENT 

1. The City of Portland has experienced daily protests for almost three 

months. The overwhelming majority of protesters have remained peaceful. At night, 

however, violent opportunists have taken advantage of the protests to commit crimes 

such as arson, assault, property destruction, looting, and vandalism. Doc.67-1, ,i 3. 

J\1any of these crimes have targeted federal property, including the J\1ark 0. Hatfield 

Federal Courthouse and the office building nearby. Id ,i 4. DHS and the J\1arshals 

3 

FOIA CBP 007167 



Case: 20-35739, 08/25/2020, ID: 11802604, DktEntry: 7, Page 7 of 100 

Service responded to these attacks by deploying additional federal law-enforcement 

officers to Portland. Id ,i 5. 

Until the end of July, federal officers faced nightly attacks from violent 

opportunists armed with improvised explosives, aerial fireworks, commercial-grade 

mortars, high-intensity lasers, glass bottles, projectiles fired from wrist rockets, and 

balloons filled with paint or feces. Doc.67-1, ,i 4. From ]\fay 26 to July 29, protesters 

injured over 120 officers. Doc.101-5, ~[ 4. Their injuries include broken bones, 

hearing damage, eye damage, puncture wounds, lacerations, sprains, strains, and 

contusions. Id In one case, a protester significantly injured an officer by striking the 

officer in the head and shoulder with a sledgehammer when the officer tried to stop 

him from breaking into the Hatfield Courthouse. Id To protect federal property and 

themselves, federal officers have issued dispersal orders to protesters on federal 

property, and have enforced those orders with crowd-control tactics when protesters 

failed to comply. 

Until the end of July, the State of Oregon and the City of Portland generally 

declined to support federal law-enforcement efforts on and around federal property. 

Indeed, on July 22, the Portland City Council prohibited the Portland Police Bureau 

from working with federal law-enforcement officers. Doc.138-1, ,i 6. Their inaction 

resulted in a substantial increase in violent attacks on federal property and personnel. 

Id ,i 7. 
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The situation changed on July 29, when DHS and the State of Oregon entered 

into an agreement. For a short time, the Oregon State Police "took the lead in 

enforcing crowd control in Portland." Doc.157, at 31. "That appears to have ended, 

and the Portland Police have now resumed performing that role." Doc.15 7, at 31. 

Wben DHS and the J\1arshals Service determine that federal buildings in Portland are 

no longer at risk, they will withdraw the additional federal officers deployed to 

Portland from the city. 

2. Plaintiffs are journalists and legal observers who are interested in 

covering the Portland protests. On June 28, they sued the City of Portland and sixty 

unnamed Portland police officers, alleging that local police had violated their First 

Amendment rights. Doc.1. The city and plaintiffs stipulated to a preliminary 

injunction against the city. Doc.48; Doc.49. 

Plaintiffs then amended their complaint to add DHS and the J\1arshals Service 

as defendants. Doc.52. The amended complaint alleged that, by issuing generally 

applicable dispersal orders, federal officers had denied plaintiffs' access to protests in 

violation of the First Amendment. Doc.53, at 45. The complaint further alleged that 

the agencies had intentionaHy "targeted journalists and legal observers" in retaliation 

for exercising their First Amendment rights. Id 1 

1 Plaintiffs' Fourth Amendment and state-law claims are not at issue in the 
preliminary injunction. Doc.157, at 33 n.7. 
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On July 23-at the height of the violence against federal property and 

personnel-the district court entered a temporary restraining order against the federal 

defendants. The order allowed all self-identified journalists and legal observers to 

ignore lawful dispersal orders, and forbade federal officers from arresting any 

journalist or observer who refused to comply with such an order. Doc.84, at 18. The 

order further prohibited federal officers from "arresting, threatening to arrest, or 

using physical force directed against any person whom they know or reasonably 

should know is a Journalist or Legal Observer," absent probable cause that the person 

has committed a crime. Id. The order defined "Journalist" as any person bearing a 

" £ . 1 h . d " "b d " " h ffi . l pro ess10na or aut onze press pass or a ge or ot er o 1c1a press 

credentials," or wearing "distinctive clothing that identifies the wearer as a member of 

the press." Id at 19-20. The order defined "Legal Observer" as any person wearing a 

green National Lawyers' Guild hat or a blue American Civil Liberties Union vest. Id 

at 20. Finally, the order declared all intentional violations of the temporary restraining 

order to be "violation[s] of a clearly established constitutional right ... not subject to 

qualified immunity" in damages lawsuits that might be brought against individual 

officers in the future. Id 

The government moved for reconsideration, explaining that, after the order 

was issued, thousands of protesters had continued to gather around the Hatfield 

Courthouse each evening. Doc.101, at 4. Violent opportunists among those 

protesters had fired incendiary devices, projectiles, and lasers at federal officers, and 

6 

FOIA CBP 007170 



Case: 20-35739, 08/25/2020, ID: 11802604, DktEntry: 7, Page 10 of 100 

had attempted to penetrate federal defenses with power tools. Id :Many protesters 

had pretended to be journalists to avoid complying with lawful dispersal orders. Id at 

4-5. And federal officers had observed other individuals engaging in illegal activity 

while wearing clothing that would qualify them as journalists or legal observers under 

the order. Id at 5-6. 

The court denied reconsideration, Doc.126, and sua sponte invited the parties to 

brief the question whether the court should require any officer "who leaves the 

interior of the federal courthouse during a protest" to "wear a clearly visible unique 

identifying code" "with white numbers or letters not less than eight inches in height 

against a dark background," and "a further requirement that [defendants maintain] a 

list matching each" code to an officer, Doc.108. 

The government objected to the court's proposal because it would impede the 

officers' ability to perform law-enforcement activities and because officers already 

wear unique identifying numbers. Doc.113, at 19-20 & n.6; Doc.138, at 28-29. The 

government also opposed any extension of the temporary restraining order. Id at 26. 

On August 6, the court extended the order without modification for another fourteen 

days. Doc.126. 
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3. On August 20, the district court entered a preliminary injunction against 

DHS and the J\!Iarshals Service. Doc.157. The injunction differs from the temporary 

restraining order in two significant respects.2 

First, the injunction expands the nonexclusive criteria sufficient to qualify an 

individual as a "Journalist" or "Legal Observer" protected by the injunction. In 

addition to assessing the color of a person's clothing and the nature of any 

identification that person may present, federal officers must consider whether the 

person's "gear" and "equipment" are sufficiently "professional," Doc.157, at 59-60, 

and whether the person is standing "off to the side of a protest" or is "engaging in 

protest activities," id "These indicia are not exclusive, and a person need not exhibit 

every indicium to be considered a Journalist [or Legal Observer]" under the 

injunction. Id. Even someone who actively participates in protests that have turned 

violent can qualify as a journalist or legal observer if he bears one of the other 

specified "indicia" in the injunction. Id 

Second, the injunction instructs DHS and the J'vfarshals Service to confer with 

plaintiffs on "how the Federal Defendants can place unique identifying markings 

(using numbers and/ or letters) on the uniforms and/ or helmets" of federal officers 

"so that they can be identified at a reasonable distance." Doc.157, at 60. If plaintiffs 

2 The opinion and order entering the preliminary injunction is attached as an 
exhibit to this motion. 
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and defendants cannot agree on how officers' helmets and uniforms should be altered 

within fourteen days, the court will itself decide what alterations must be made, and 

"modify th[e] preliminary injunction appropriately." Id at 61.3 

The district court denied the government's oral motion to stay the injunction 

pending appeal. Doc.157, at 61; see Fed. R. App. P. 8(a)(1). At the court's invitation, 

the government filed a supplemental written motion on August 24, Doc.159, which 

the court denied, Doc. 160. 

ARGUMENT 

This Court should stay the preliminary injunction pending appeal, and enter an 

immediate administrative stay while it considers this motion. In determining whether 

to grant a stay, this Court considers "(1) whether the stay applicant has made a strong 

showing that he is likely to succeed on the merits; (2) whether the applicant will be 

irreparably injured absent a stay; (3) whether issuance of the stay will substantially 

injure the other parties interested in the proceeding; and ( 4) where the public interest 

lies." Nken v. Holder, 556 U.S. 418, 426 (2009) (quoting Hilton v. Braunskilf, 481 U.S. 

770, 776 (1987)). 

All four factors are met here. The district court issued ex ante rules-as if it 

were drafting a policy manual or operational order-to micromanage the conduct of 

law-enforcement officers responsible for crowd control in unpredictable situations 

3 Unlike the temporary restraining order, the injunction does not attempt to 
strip individual officers' qualified-immunity defenses in hypothetical future lawsuits. 
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involving violence. Especially harmful are the unworkable requirements that officers 

engaged in crowd control identify journalists and legal observers on the basis of their 

dress and demeanor, and exempt such individuals from crowd-control measures 

regardless of the feasibility of doing so. The breadth of these requirements is 

underscored by the court's directive that officers apply the exemption even if 

journalists and legal observers are actively participating in protests that have turned 

violent. These requirements impede federal officers' ability to protect federal 

personnel and property, to the detriment of the public. The balance of harms and the 

public interest, which merge in cases involving the government, thus decisively favor a 

stay. See Nken, 556 U.S. at 426. 

The government also is likely to succeed on the merits. The injunction rests on 

the mistaken premise that the First Amendment gives journalists and legal observers 

the right to disregard lawful dispersal orders issued by officers engaged in riot control. 

No such exception exists. And plaintiffs have failed to demonstrate that DHS and 

the _Marshals Service have a policy of intentionally targeting them for exercising their 

First Amendment rights, to the extent they even have standing to bring retaliation 

claims against those agencies, given that the agencies unambiguously prohibit officers 

from "profil[ingl, target[ing], or discriminat[ing] against any individual for exercising 

his or her First Amendment rights." Doc.67-6, at 1. 
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A. The Injunction Irreparably Injures The Government And 
Public 

Courts are properly reluctant to micromanage law enforcement officers 

responding to unpredictable and violent demonstrations. The district court showed 

no such restraint. The injunction causes direct, irreparable injury to the government 

by impairing its ability to protect federal property and personnel and by threatening 

federal officers with grave personal liability. 

1. The injunction imposes unmanageable constraints on 
law-enforcement officers responding to rioting 

The injunction irreparably harms the government and undermines the public 

interest by issuing highly reticulated-yet hopelessly vague-instructions to federal 

officers engaged in riot control. The injunction requires officers confronted with 

rioters to quickly determine whether any of them is displaying a "professional or 

authorized press badge" or "other official press credentials"; is carrying sufficiently 

"professional gear" or "photographic equipment"; is sufficiently distant from "protest 

activities"; or is wearing sufficiently "distinctive clothing" (in the case of a journalist) 

or a qualifying green hat or blue vest (in the case of a legal observer). Doc.157, at 59-

60. The injunction forbids officers from enforcing dispersal orders against a person 

bearing these "indicia," without specifying which or how many are necessary. Id. at 

59. The injunction also states that such protected journalists and legal observers need 

not refrain from intermingling with protesters or from participating in protests that 

have turned violent. Id. 
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There are good reasons why courts should not issue orders of this kind. As the 

Supreme Court has repeatedly admonished, courts are ill-positioned to second-guess 

the decisions of officers seeking to disperse a protest that has turned violent. Such 

occasions present "tense, uncertain, and rapidly evolving" circumstances that force 

officers "to make split-second judgments." 1~yburn v. Fluff, 565 U.S. 469,477 (2012) 

(quoting Graham v. Connot; 490 U.S. 386, 396-97 (1989)). Officers must "restore and 

maintain lawful order while not exacerbating disorder more than necessary." Co1tn!J r!f 

Sacramento 11• Lewis, 523 U.S. 833, 853 (1998). They must "act decisively and to show 

restraint at the same moment, and their decisions have to be made 'in haste, under 

pressure, and frequently without the luxury of a second chance."' Id (quoting Whitlry 

v. Albers, 475 U.S. 312,320 (1986)). The injunction improperly privileges the court's 

ex ante view of appropriate law-enforcement conduct over officers' judgments in the 

moment. 

Illustrating the point, the district court's opinion gave short shrift to the ways in 

which the injunction will undermine officers' ability to protect public property and 

themselves. The court improperly discounted evidence that, after the temporary 

restraining order was issued, protesters began to disguise themselves as journalists to 

avoid complying with lawful dispersal orders. E.g., Doc.101-2, ,i,i 10-12; Doc.101-4, 

,1 5; Doc. 101-5, ,1 8; Doc.101-6, ,1,r 11-14. For example, one individual at the protest 

was filmed while describing a plan to distribute press passes to protesters who are not 

journalists. Doc.101-5, ,i 8(c). Other "individuals wearing press markings" were 
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observed "shielding or obscuring other individuals who were throwing heavy 

projectiles toward federal officers." Doc.101-4, ,i 5(c). 

The court also improperly discounted evidence that, as a practical matter, 

officers cannot assess each protester's clothing and equipment during "chaotic" and 

"violent" protests to determine whether that person is covered by the injunction. 

Doc.101-1, ,i 6. The injunction thus places officers in an untenable situation: risk 

their safety or risk contempt. That is not a permissible exercise of the judicial power. 

The district court found that the federal government is unlikely to be harmed 

by the injunction because the City of Portland consented to an injunction with similar 

terms. Doc.15 7, at 44. The City's willingness to live with those terms does not 

suggest that they impose no harm on the federal government, and anyway the 

injunction against the federal government is both materially different and more 

onerous. Compare id at 59-61, with Doc.49, at 2-4. And the retired law-enforcement 

officer's declaration on which the court relied (Doc. 157, at 24) fails to consider that, 

unlike the temporary restraining order, the injunction allows people to claim 

"journalist" or "legal observer" status even if they actively participate in the protests, 

and that in fact violent opportunists with press indicia have been hiding in the protest 

crowds. Indeed, the City informed the court that it-like the federal government-

has encountered "issues with persons with 'press' markings intermingling with 

protesters and interfering with law enforcement." Doc.157, at 44 n.11. Additionally, 

13 

FOIA CBP 007177 



Case: 20-35739, 08/25/2020, ID: 11802604, DktEntry: 7, Page 17 of 100 

several named plaintiffs have contradicted the court's assertion that the injunction 

against the City is workable. Doc.138, at 41 & n.12 Oisting sources). 

The district court mistakenly believed that it had addressed the government's 

concerns by forbidding journalists and legal observers from "physically interfer[ing]" 

with crowd-control activities, and by permitting officers to arrest journalists and legal 

observers with probable cause. Doc.157, at 58. This misperceives the injury the 

government will sustain. The injunction is problematic because it imposes an entirely 

unworkable scheme in which officers must make snap judgments-on pain of 

contempt-to exempt self-identified journalists and legal observers from general 

crowd-control measures. True, the court purported to create a safe harbor for 

officers who "incidentally expose□" journalists or legal observers to crowd-control 

tactics. Id at 60. But given the difficulty of identifying persons protected by the 

injunction under the court's vague definitions, and the fact that the injunction permits 

journalists and legal observers to mingle with protesters and participate in protests 

that have turned violent, id at 59-60, this safe harbor affords little protection. 

2. The injunction impermissibly threatens officers with 
punitive sanctions 

The injunction compounds these harms by instructing the government and 

plaintiffs to agree on placement of "unique identifying markings (using numbers 

and/ or letters) on the uniforms and/ or helmets" of federal officers "so that they can 

be identified at a reasonable distance." Doc.157, at 60. If the parties cannot agree, 
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the district court will itself decide what markings are sufficient. Id at 60-61. This 

provision is expressly intended to enable contempt proceedings against individual 

officers for asserted violations of the court's orders. Add.4-6.4 

The district court identified no authority permitting the judiciary-much less 

plaintiffs-to design the uniforms of federal officers. -Moreover, the court dismissed 

evidence that such identifiers could interfere with officers' access to operational gear, 

expose them to retaliation, and threaten their safety by making it possible to estimate 

the police force's size. Doc.15 7, at 46; b1tt see Doc.113, at 19 ( citing sources). Those 

harms alone would entitle the government to a stay. But the provision also threatens 

individual officers-even those who have not done anything wrong-with grave 

consequences for violating the injunction's unworkable terms. These concerns are 

not hypothetical. Just five days after the court entered its temporary restraining order, 

plaintiffs filed a contempt motion against an array of federal officials, from line-level 

officers to the Acting Secretary of Homeland Security. Doc.85, at 1 7-18. Although 

that motion is currently in abeyance, the court already has expressed "serious 

concerns" that defendants "have not fully complied" with its orders and impugned 

the "professional and personal" character of DHS and J\farshals Service officials. 

Doc. 157, at 51, 55. The court has even suggested appointing an independent 

prosecutor to pursue criminal contempt charges against federal officers. Add.10. 

4 Citations in this format refer to the attached addendum containing transcript 
excerpts. Complete transcripts will be filed in November. 
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The district court did not cite, and the government is unaware of, any 

precedent for a preliminary injunction that binds hundreds of officers-who have not 

violated the law and are not parties to this litigation-in this manner. Such provisions 

are antithetical to the purpose of a preliminary injunction: to maintain the status quo 

"pending a determination of the action on the merits." Boardman v. Pacific Seafood Gp., 

822 F.3d 1011, 1024 (9th Cir. 2016). That further counsels in favor of a stay. 

B. The Government Is Likely To Prevail On Plaintiffs' First 
Amendment Claims 

The government also is likely to prevail on the merits of plaintiffs' First 

Amendment claims. 

1. The First Amendment does not give journalists and legal 
observers a special right to disobey lawful dispersal orders 

The injunction's premise is that the First Amendment allows journalists and 

legal observers to ignore otherwise lawful dispersal orders. Doc.157, at 58-59. That 

premise is mistaken. Federal officers indisputably may enforce dispersal orders 

against the general public. See United States 11• Christopher, 700 F.2d 1253, 1259-61 (9th 

Cir. 1983). Even the district court acknowledged that federal officers have the 

authority to issue "crowd-dispersal orders for a variety oflawful reasons." Doc. 157, 

at 60. And the First Amendment does not guarantee the press (much less "legal 

observers") special rights not available to the public. See Califomia First Amendment 

Coal. v. Calderon, 150 F.3d 976, 981 (9th Cir. 1998). It follows that the First 

Amendment does not give self-identified "journalists" or "legal observers" the right 
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to disobey a generally applicable dispersal order issued to protect federal property and 

personnel. Yet under the injunction, members of the press and legal observers "shall 

not be required to disperse following the issuance of an order to disperse." Doc. 157, 

at 58. That conferral of special privileges on journalists and legal observers has no 

basis in the First Amendment. 5 

The district court's error is underscored by its reliance on Press-Enterprise Co. v. 

Supetior Court ef California for Riverside County, 4 78 U.S. 1 (1986), which held that the 

government cannot close judicial proceedings that were historically open to the press 

and public unless "closure is essential to preserve higher values and is narrowly 

tailored to serve that interest." Id at 8-9. This principle does not remotely suggest 

that the press has a unique and unqualified right to disregard lawful dispersal orders. 

In any event, a general dispersal order is the narrowest way to protect government 

property and personnel when officers are faced with unpredictable and violent 

5 The district court said it was not giving special rights to the press because the 
government supposedly cannot issue dispersal orders to mryone on streets abutting 
federal property. Doc.157, at 5-6 & n.2. That is incorrect. Federal officers 
indisputably have authority to issue dispersal orders on federal property. _Moreover, 
DHS officers have authority to "protectO" federal property "in areas outside the 
property to the extent necessary to protect the property and persons on the property," 
40 U.S.C. § 1315(b)(1), and to "enforce Federal laws and regulations for the 
protection of persons and property" on and off federal property, id § 1315(b)(2)(A). 
Similarly, the J'v1arshals Service has "final authority regarding security requirements for 
the judicial branch," including "the security of buildings housing the judiciary." 28 
U.S.C. § 566(z). These statutes allow federal officers who have issued dispersal orders 
on federal property to effectuate those orders off federal property to the extent 
necessary. See United States v. Evans, 581 F.3d 333, 340 (6th Cir. 2009). 
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protests. Officers cannot effectively respond to violent protests while maneuvering 

around, and attempting to assess the credentials and equipment of, every person who 

claims to be a journalist or legal observer. Doc.101, at 5-6 (citing sources). 

2. Plaintiffs lack standing to bring their First Amendment 
retaliation claims, which are in any event meritless 

The district court further erred in concluding that officers intentionally used 

force against plaintiffs to deter them from exercising First Amendment rights. 

At the outset, plaintiffs lack Article III standing to assert that retaliation claim, 

although the Court need not resolve this issue in order to grant a stay. A plaintiff 

lacks standing to obtain injunctive relief on the basis of past injuries alone. Updike 11• 

1\lJ_u/tnomah County, 870 F3d 939, 947 (9th Cir. 2017). That principle applies even when 

plaintiffs seek to enjoin a practice that a law-enforcement agency condones. In Ci[y qf 

Los Angeles v. L:JJOns, 461 U.S. 95 (1983), plaintiff alleged that he had been subject to a 

chokehold, that Los Angeles police officers "routinely appl[ied] chokeholds," and that 

officers would continue to apply chokeholds in the future. Id at 105. The Supreme 

Court accepted that "among the countless encounters between the police and the 

citizens of ... Los Angeles, there will be certain instances in which strangleholds will 

be illegally applied," but held that it was speculative that the plaintiff "himself will 

again be involved in one of those unfortunate instances, or that [plaintiffj will be 

arrested in the future and provoke the use of [the] chokehold" technique. Id at 108. 
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Here, plaintiffs' retaliation claims turn entirely on allegations of past injuries 

over an extended period, which were perpetrated by individual officers whose actions 

(if they occurred as alleged) are in defiance of express government policy. Such 

allegations do not prove the "real and immediate threat" of future injury necessary to 

establish standing. Updike, 870 F.3d at 94 7; accord JW e:x: rel Williams 11• Birmingham Bd 

ef Educ., 904 F.3d 1248, 1267 (11th Cir. 2018); Cmtis v. Cify ef Ne2v Haven, 726 F.2d 65, 

68 (2d Cir. 1984). 

The district court speculated that, in the future, federal officers are likely to 

deliberately target plaintiffs by virtue of their status as journalists or legal observers. 

Doc.157, at 32, 36. But that suggestion is indistinguishable from the Lyons plaintiffs 

suggestion that, in the future, Los Angeles police officers were likely to deliberately 

use chokeholds on arrestees. The court also asserted that "the professional and 

personal characteristics of the Federal Defendants show that they are likely to be 

enabled or tempted to engage in future violations." Id at 55. That extraordinary and 

unfounded accusation cannot substitute for Article Ill's requirement that a plaintiff 

demonstrate a threat of future injury that is "ce11ain!J impending'; "[a]llegations of 

possible future injury are not sufficient." Ctapper v. Amnes!J Int'! USA, 568 U.S. 398, 

409 (2013) (emphasis in original); if. United States v. Armstrong, 517 U.S. 456, 464 (1996) 

(holding that Executive Branch actions are entitled to a presumption of regularity). 

Setting aside standing, the district court identified no direct evidence that the 

government intentionally retaliated against plaintiffs for being journalists or legal 
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observers. And the court's conclusion that plaintiffs had presented "substantial 

circumstantial evidence of retaliatory intent," Doc.157, at 40, lacks foundation. For 

one thing, the court overlooked the obvious and entirely proper explanation for many 

of the alleged instances of misconduct: that officers' split-second decisions, made at 

night in the midst of chaotic circumstances, were intended not to retaliate against 

plaintiffs but to help control a situation that had turned violent. See generalfy Doc.138, 

at 16-20; if. Armstrong, 517 U.S. at 464. 

Even accepting plaintiffs' characterization of events, plaintiffs have not shown 

their First Amendment activity was a "substantial or motivating factor" in the 

government's conduct. See Mendocino EnvtL Ctt: v. lviendocino Coun!J, 192 F.3d 1283, 

1300-01 (9th Cir. 1999). Their lawsuit names only DHS and the _Marshals Service as 

defendants, and accuses them of maintaining a policy of retaliating against the press. 

Doc.53, at 49. But plaintiffs have not identified any such policy. Nor could they. 

Federal policy explicitly prohibits retaliation against anyone-protesters, journalists, 

and legal observers alike-for exercising First Amendment rights. E.g., Doc.67-6, at 1 

(forbidding officers from "profil[ing], target[ing], or discriminat[ing] against any 

individual for exercising his or her First Amendment rights"); Doc.67-7, at 2 

(prohibiting officers from using crowd-control tactics to "punish, harass, taunt, or 

abuse a subject"). Officers must undergo extensive training in permissible uses of 

force, Doc.138-2, at 152-61, and all uses of force against a person must be 

"documented and investigated," id at 159. Officers who intentionally retaliate against 
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someone for exercising First Amendment rights have violated government policies in 

a manner wholly antithetical to the values the government is committed to upholding. 

They will be investigated and subject to appropriate discipline. 

To the extent plaintiffs aUege that some officers have violated these federal 

policies, they have supplied no basis for imputing the retaliatory intent of such 

isolated alleged wrongdoers to the defendant agencies. As this Court has made clear 

in the related context of§ 1983 claims against municipalities, "U]iability for improper 

custom may not be predicated on isolated or sporadic incidents." Trevino v. Gates, 99 

F.3d 911, 918 (9th Cir. 1996). Plaintiffs must instead identify "practices of sufficient 

duration, frequency[,] and consistency that the conduct has become a traditional 

method of carrying out policy." Id Plaintiffs' allegations fall short of that high 

threshold. For months, federal officers were present every day and night while 

thousands of people protested outside the Hatfield Courthouse. Yet plaintiffs have 

not alleged any improper conduct arising from the vast majority of those many 

thousands of interactions. And the record disproves plaintiffs' assertions that the 

federal government has intentionally embarked upon an improper campaign of 

retaliation. Doc.157, at 40 (federal officers confirming that First Amendment 

retaliation violates agency policies). 
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CONCLUSION 

The Court should (1) stay the preliminary injunction pending appeal, and 

(2) enter an immediate administrative stay while it considers this motion. 
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to decide anything today. But I do think it is going to be 

incredibly difficult to identify specific federal officers; and 

thus, incredibly difficult to know, do we have just one or two 

or a handful of federal officers who are not complying with the 

temporary restraining order, or do we have a more widespread 

problem? I think it is going to be very difficult to identify 

who might be the federal defendant officers who are 

disregarding the temporary restraining order and how many there 

are. 

So what I'm tentatively thinking about, if I do 

authorize or renew, rather, the temporary restraining order, 

I'm thinking about modifying it as follows, and I might give 

everybody an opportunity to respond, especially in writing, and 

not necessarily right now. I will give you an opportunity. We 

will talk about a schedule for responding next week. 

But the thinking I'm having is that every federal 

defendant officer in Portland, at least those who leave the 

federal courthouse building, those who step outside the federal 

courthouse building, they must wear visible, unique, 

identifying codes. I'm not going to require right now to 

identify themselves by name. I do understand the risk of 

doxing, and I want to be very, very careful about not having 

that come about. 

But I do think it might be appropriate to require any 

federal law enforcement officer who steps out of the federal 
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courthouse building to wear a unique identifying code. What 

I'm tentatively thinking about is something like large white 

numbers against a dark background, perhaps the numbers not 

being less than eight inches high. I'm taking this very 

seriously, so I don't mean to diminish the seriousness of this. 

But I'm kind of thinking about like professional football or 

professional basketball jerseys, not with their names on it but 

with numbers on it. Then defendants' counsel will be ordered 

and required to maintain logs that correlate names with those 

unique identifying codes. I'm not even at this time inclined 

to let those logs go to the plaintiffs, and I don't even 

necessarily want to see them. 

But in other words, here is I want to find out: If 

we see some evidence going forward of some clearly concerning 

violations of the TRO, is it always going to be -- and I'll 

just grab a number at random hypothetically. Do we have a 

number of problems with Officer 30 -- No. 3-0? Do we see 

Officer 3-0 apparently spraying tear gas or mace or other 

crowd-control devices directly and intentionally at journalists 

or legal observers without any apparent provocation or 

appropriate law enforcement need to do that and in violation of 

the TRO? Do we see Officer 30 on multiple instances? Or 

perhaps we will see Officers 30, 40, and 50 are the ones that 

seem to be the ones causing most of the problems. 

Then we bring them in, and we will hear their 
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testimony. Then we will decide whether or not it is 

appropriate to provide any further relief by preventing them 

from stepping outside the federal building or maybe even 

remaining in the District of Oregon. Maybe we will hear from 

them whether or not they received authorization -- formally or 

informally -- from any supervisor or commanding officers to do 

what they did. 

On the other hand, if we learn that most of the 

problems are caused by many, many different officers wearing 

many different numbers, then that many will take us in an 

entirely different direction and perhaps in the direction of 

contempt against the agency as an agency. 

As I said in the beginning, or at least a while ago, 

I do think that most protesters are here lawfully and most law 

enforcement officers do their job with integrity and lawfully, 

and it is only very few protesters that are causing the problem 

with unlawful conduct, just as there is probably very, very few 

federal law enforcement officers violating the TRO. 

I think the best corrective mechanism might be to put 

in place something where they would wear unique, identifying 

codes. That's one thing to think about. 

Now, the second thing I'm thinking about to try to 

make this order more workable on the journalists' side is to 

treat our journalists like we do our legal observers. Right 

now under the TRO, the legal observers are only those who are 
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Now, the only way to enforce an order that federal 

defendants not target for violence journalists or people whom 

they reasonably know to be journalists or should know to be 

journalists, the only way to enforce that is to really 

understand how many people have been doing that and who they 

are. If I were to just simply enter a contempt finding and 

sanction against the federal government generally, if the 

federal government could not identify who those particular 

offending officers were, that would not necessarily prevent 

that from happening in the future. 

Similarly, since the order itself applies to each 

individual agent and employee and officer of the federal 

defendants, it's entirely possible to look to a contempt 

sanction, whether it be civil or criminal -- and if it is 

criminal, maybe with an independent prosecutor -- to ensure 

that those individual officers not do this again. One 

potential remedy under a civil contempt theory is to order that 

those officers are not be allowed -- the specific ones that 

have been found to violate the TRO -- that they not be allowed 

to leave the federal building, or maybe if they are not 

stationed in Oregon, maybe that they not be allowed to remain 

in Oregon. Those are all possibilities. It is premature to 

speculate, let alone make any findings on contempt. 

But the purpose of these unique identifiers is to 

ensure that the order that is the subject of the lawsuit can be 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

INDEX NEWSPAPERS LLC d/b/a 
PORTLAND MERCURY; DOUG 
BROWN; BRIAN CONLEY; SAM 
GEHRKE; MATHIEU LEWIS-ROLLAND; 
KAT MAHONEY; SERGIO OLMOS; 
JOHN RUDO FF; ALEX MILAN TRACY; 
TUCK WOODSTOCK; JUSTIN YAU; and 
those similarly situated, 

Plaintiffs, 

V. 

CITY OF PORTLAND; JOHN DOES 1-60; 
U.S. DEPARTMENT OF HOMELAND 
SECURITY; and U.S. MARSHALS 
SERVICE, 

Defendants. 

Case No. 3:20-cv-1035-SI 

OPINION AND ORDER GRANTING 
PRELIMINARY INJUNCTION 
AGAINST FEDERAL DEFENDANTS 

Matthew Borden, J. Noah Hagey, Athul K. Acharya, and Gunnar K. Martz, BRAUNHAGEY & 
BORDEN LLP, 351 California Street, Tenth Floor, San Francisco, CA 94104; Kelly K. Simon, 
AMERICAN CNIL LIBERTIES UNION FOUNDATION OF OREGON, P.O. Box 40585, Portland, 
OR 97240. Of Attorneys for Plaintiffs. 

Denis M. Vannier and Naomi Sheffield, Senior Deputy City Attorneys; Ryan C. Bailey, Deputy 
City Attorney; and Y oungwoo Joh, Assistant Deputy City Attorney, OFFICE OF THE CITY 
ATTORNEY, 1221 SW Fourth Avenue, Room 430, Portland, OR 97204. Of Attorneys for 
Defendant City of Portland. 
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Ethan P. Davis, Acting Assistant Attorney General, Civil Division; Billy J. Williams, United 
States Attorney for the District of Oregon; David M. Morrell, Deputy Assistant Attorney 
General, Civil Division; Alexander K. Hass, Director, Federal Programs Branch; Brigham J. 
Bowen, Assistant Director, Federal Programs Branch; Joshua E. Gardner, Special Counsel, 
Federal Programs Branch; Andrew I. Warden, Senior Trial Counsel; Jeffrey A. Hall, Jordan L. 
Von Bokern, and Keri L. Berman, Trial Attorneys; U.S. DEPARTMENT OF JUSTICE, CIVIL 
DIVISION, FEDERAL PROGRAMS BRANCH, 1100 L. Street, NW, Washington, D.C. 20530. Of 
Attorneys for Defendants U.S. Department of Homeland Security and U.S. Marshals Service. 

James L. Buchal, MURPHY & BUCHAL LLP, 3425 SE Yamhill Street, Suite 100, Portland, 
OR 97214. Of Attorney for Amicus Curiae National Police Aassociation. 

Duane A. Bosworth, DAVIS WRIGHT TREMAINE LLP, 1300 SW Fifth Avenue, Suite 2400, 
Portland, OR 97201; Katie Townsend, Gabe Rottman, and Adam A. Marshall, THE REPORTERS 
COMMITTEE FOR FREEDOM OF THE PRESS, 1156 15th Street NW, Suite l 020, Washington, 
D.C. 20005. Of Attorneys for Amici Curiae Reporters Committee for Freedom of the Press 
and 16 News Media Organizations. 

Michael H. Simon, District Judge. 

"Open government has been a hallmark of our democracy since our nation's founding." 

Leigh v. Salazar, 677 F.3d 892, 897 (9th Cir. 2012). "When wrongdoing is underway, officials 

have great incentive to blindfold the watchful eyes of the Fourth Estate." Id. at 900. "The free 

press is the guardian of the public interest, and the independent judiciary is the guardian of the 

free press." Id. This lawsuit tests whether these principles are merely hollow words. 

Plaintiffs Index Newspapers LLC doing business as Portland Mercury, Doug Brown, 

Brian Conley, Sam Gehrke, Mathieu Lewis-Rolland, Kat Mahoney, Sergio Olmos, John Rudoff: 

Alex Milan Tracy, Tuck Woodstock, and Justin Yau ( collectively, "Plaintiffs") bring this 

putative class action against: ( 1) the City of Portland (the "City"); (2) numerous as-of-yet 

unnamed individual and supervisory officers of the Portland Police Bureau ("PPB") and other 

agencies allegedly working in concert with the PPB; (3) the U.S. Department of Homeland 

Security ("DHS"); and ( 4) the U.S. Marshals Service ("USMS"). The Court refers to DHS and 

USMS collectively as the "Federal Defendants." Plaintiffs are journalists and authorized legal 
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observers. They allege violations of the First and Fourth Amendments of the United States 

Constitution and Article I, sections 8 and 26 of the Oregon Constitution. Plaintiffs seek 

declaratory and injunctive relief and money damages. 

Before the Court is Plaintiffs' motion for preliminary injunction against the Federal 

Defendants. Plaintiffs allege that agents of the Federal Defendants from around the United 

States, specially deployed to Portland, Oregon to protect the federal courthouse, have repeatedly 

targeted and used physical force against journalists and authorized legal observers who have 

been documenting the daily Black Lives Matter protests in this city. These federal agents include 

special tactical units from U.S. Customs and Border Protection under the U.S. Department of 

Homeland Security ("BORTAC") and other special tactical units from the U.S. Marshals Service 

under the U.S. Department of Justice ("Special Operations Group" or "SOG"). 

Although these federal agents are highly trained in some areas oflaw enforcement, 

Plaintiffs contend that neither these agents nor their commanders have any special training or 

experience in civilian crowd control. Plaintiffs allege that some of these officers have 

intentionally targeted and used physical force and other forms of intimidation against journalists 

and authorized legal observers for the purpose of preventing or deterring them from observing 

and reporting on unreasonably aggressive treatment of lawful protesters. In response, the Federal 

Defendants argue that they are merely protecting the federal courthouse and its personnel from 

potential or actual violence and that any interference with protected First Amendment activity is 

merely incidental. 

The Ninth Circuit has stated: 

Demonstrations can be expected when the government acts in 
highly controversial ways, or other events occur that excite or 
arouse the passions of the citizenry. The more controversial the 
occurrence, the more likely people are to demonstrate. Some of 
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these demonstrations may become violent. The courts have held 
that the proper response to potential and actual violence is for the 
government to ensure an adequate police presence and to arrest 
those who actually engage in such conduct, rather than to suppress 
legitimate First Amendment conduct as a prophylactic measure. 

Collins v. Jordan, 110 F.3d 1363, 1372 (9th Cir. 1996) (citation omitted). Here, the actions ofthe 

Federal Defendants, or at least some of their officers, prevent, deter, or otherwise chill the 

constitutionally protected news gathering, documenting, and observing work of journalists and 

authorized legal observers, who peacefully stand or walk on city streets and sidewalks during a 

protest. As further explained by the Ninth Circuit in Collins: 

It has been clearly established since time immemorial that city 
streets and sidewalks are public fora. Restrictions on First 
Amendment activities in public fora are subject to a particularly 
high degree of scrutiny. 

Id. at 13 71 ( citations and quotation marks omitted). 

The Federal Defendants also argue that Plaintiffs are seeking special protections for 

journalists and legal observers under the First Amendment but that journalists and legal 

observers are entitled to no greater rights than those afforded to the public generally. In support, 

the Federal Defendants cite Branzburg v. Hayes, 408 U.S. 665, 680-82 (1972), which held that 

although the First Amendment protects news gathering, it does not provide a reporter's privilege 

against testifying before a grand jury. In that case, the Supreme Court noted: "It has generally 

been held that the First Amendment does not guarantee the press a constitutional right of special 

access to infom1ation not available to the public generally." Id. at 684; see also Cal. First 

Amendment Coal. v. Calderon, 150 F.3d 976, 981 (9th Cir. 1998) (same). The Federal 
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Defendants argue, in essence, that Plaintiffs' requested preliminary injunction violates the 

traditional "nondiscrimination" interpretation of the First Amendment's Press Clause. 1 

At first glance, one might think that the journalists and legal observers here are seeking 

protection against having to comply with an otherwise lawful order to disperse from city streets 

after a riot has been declared, when the public generally does not have that protection. When 

local law enforcement lawfully declares a riot and orders people to disperse from city streets, 

generally they must comply or risk arrest. The question of whether journalists have any greater 

rights than the public generally, however, is not actually presented in the pending motion for 

preliminary injunction. That is because the Federal Defendants are not asserting that they have 

the legal authority to declare a riot and order persons to disperse from the city streets in Portland; 

nor does the authority they cite for their presence and actions in Portland so provide.2 It is only 

1 This traditional interpretation may be undergoing a reevaluation. See, e.g., Sonja R. 
West, Favoring the Press, 106 CAL. L. REV. 91, 94 (2018) ("The nondiscrimination view of the 
Press Clause is deeply flawed for the simple reason that the press is different and has always 
been recognized as such."). "Barring the government from recognizing the differences between 
press and non-press speakers threatens to undermine the vital role of the Fourth Estate." Id. 
(footnote omitted). "It is, therefore, entirely in keeping with the text, history, and spirit of the 
First Amendment's Press Clause for the government to, at times, treat press speakers 
differently." Id. at 95. "Rather than lump the press together with other speakers, the Supreme 
Court has historically done just the opposite." Id. 

2 The Federal Defendants cite 40 U.S.C. § 1315 and its implementing regulations. That 
statute authorizes DHS to "protect the buildings, grounds, and property that are owned, occupied, 
or secured by the Federal Government." § 1315(a). The governing regulations prohibit, as 
relevant here: ( 1) disorderly conduct for persons "entering in or on Federal property," 41 C.F.R. 
§ 102-74.390; (2) persons "entering in or on Federal property" from improperly disposing of 
rubbish on property, willfully damaging property, creating a hazard on property, or throwing 
articles at a building or climbing on any part of a building, 41 C.F.R. § 102-74.380; and 
(3) requiring that "[p ]ersons in and on property" must obey "the lawful direction of federal 
police officers and other authorized individuals." 41 C.F.R. § 102-74.385. This latter regulation, 
although not specifically stating on "federal" property, has been construed as including this 
requirement, that the persons be on federal property. See United States v. Baldwin, 745 F.3d 
1027, 1029 (10th Cir. 2014) (then-Circuit Judge, now Justice Gorsuch) ("The first says 
'[p ]ersons in and on [Federal] property must at all times comply ... with the lawful direction of 
Federal police officers and other authorized individuals."' ( alterations in original) ( quoting 41 
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state and local law enforcement that may lawfully issue an order declaring a riot or unlawful 

assembly on city streets. That is simply part of a state or city's traditional police power. 

Here, Plaintiffs and the City have already stipulated to a preliminary injunction that 

provides that the Portland Police will not arrest any journalist or authorized legal observer for 

failing to obey a lawful order to disperse. Thus, the question of whether an otherwise peaceful 

and law-abiding journalist or authorized legal observer has a First Amendment right not to 

disperse when faced with a general dispersal order issued by state or local authorities does not 

arise in this motion.3 

C.F.R. § 102-74.385); see also United States v. Estrada-Iglesias, 425 F. Supp. 3d 1265, 1270 (D. 
Nev. 2019). Thus, 40 U.S.C. § 1315 and its regulations give federal officers broad authority on 
federal property. They do not, however, give federal officers broad authority off federal 
property. The authority granted off federal property is limited-to perform authorized duties 
"outside the property to the extent necessary to protect the property and persons on the property." 
§ l 3 l 5(b )( 1 ). These authorized duties include enforcing federal laws (which as relevant here are 
laws limited to persons on federal property), making arrests if federal crimes are committed in 
the presence of an officer, and conducting investigations on and off the property for crimes 
against the property or persons on the property. § 1315(b )(2). None of these powers include 
declaring a riot or an unlawful assembly on the streets of Portland, closing the streets of Portland, 
or otherwise dispersing people off the streets of Portland (versus dispersing people off federal 
property). 

The Federal Defendants appear to acknowledge this limitation in their powers. DHS 
Operation Diligent Valor commander Gabriel Russell states in his declaration that in response to 
violent protests, Federal Protective Services ("FPS") officers warned protesters to "stay off 
federal property," used tear gas to "push protesters back from the [federal] courthouse," 
contacted the PPB who were about to declare an unlawful assembly, the Portland Police "arrived 
and closed all roads in the vicinity of the facilities[,] .... declared an unlawful assembly and 
began making arrests for failure to disperse," and the FPS only "made dispersal orders on federal 
property and cleared persons refusing to comply with these orders." ECF 67-1 at 2. He also 
testified at deposition that generally FPS does not have authority to enforce a dispersal order 
against an unlawful assembly on Fourth Street, one block from the federal courthouse. ECF 136-
1 at 22 (63:12-18). The Federal Defendants also cite to statutes and regulations that authorize the 
USMS to protect federal courthouses and other federal property, including 28 U.S.C. § 566(a), 
28 U.S.C. § 566(i), 28 C.F.R. § 0.11 l(f). As with the statutes and regulations governing DHS's 
authority, these authorities focus on federal property, not on city streets or state or local property. 

3 Someday, a court may need to decide whether the First Amendment protects journalists 
and authorized legal observers, as distinct from the public generally, from having to comply with 
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Plaintiffs and the Federal Defendants have stipulated that an evidentiary hearing with live 

witness testimony is unnecessary and that the Court may base its decision on the written record 

and oral argument of counsel. For the reasons that follow, the Court GRANTS Plaintiffs' motion 

for preliminary injunction against the Federal Defendants. 

STANDARDS 

A preliminary injunction is an "extraordinary remedy that may only be awarded upon a 

clear showing that the plaintiff is entitled to such relief." Winter v. Nat. Res. Defense Council, 

Inc., 555 U.S. 7, 22 (2008). A plaintiff seeking a preliminary injunction generally must show 

that: (1) he or she is likely to succeed on the merits; (2) he or she is likely to suffer irreparable 

harm in the absence of preliminary relief; (3) the balance of equities tips in his or her favor; and 

(4) that an injunction is in the public interest. Id. at 20 (rejecting the Ninth Circuit's earlier rule 

that the mere "possibility" of irreparable harm, as opposed to its likelihood, was sufficient, in 

some circumstances, to justify a preliminary injunction). 

The Supreme Court's decision in Winter, however, did not disturb the Ninth Circuit's 

alternative "serious questions" test. See All. for the Wild Rockies v. Cottrell, 632 F .3d 1127, 

1131-32 (9th Cir. 2011). Under this test, '"serious questions going to the merits' and a hardship 

balance that tips sharply toward the plaintiff can support issuance of an injunction, assuming the 

other two elements of the Winter test are also met." Id. at 1132. Thus, a preliminary injunction 

may be granted "if there is a likelihood of irreparable injury to plaintiff; there are serious 

questions going to the merits; the balance of hardships tips sharply in favor of the plaintiff; and 

the injunction is in the public interest." M.R. v. Dreyfus, 697 F.3d 706, 725 (9th Cir. 2012). 

an otherwise lawful order to disperse from city streets when journalists and legal observers seek 
to observe, document, and report the conduct of law enforcement personnel; but today is not that 
day. 
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BACKGROUND 

A. Procedural History 

Plaintiffs filed their original Complaint against the City on June 28, 2020. On June 30th, 

Plaintiffs moved for a TRO. On July 2nd, the Court entered a TRO against the City. On 

July 14th, Plaintiffs moved to file a Second Amended Complaint ("SAC"), adding the Federal 

Defendants to this lawsuit. On July 16th, the Court entered a stipulated preliminary injunction 

against the City. On July 17th, the Court granted Plaintiffs' motion to file the SAC. Later that 

day, Plaintiffs filed their SAC and moved for a TRO against the Federal Defendants, which the 

City supported shortly thereafter. On July 23rd, the Court granted Plaintiffs' motion for a TRO 

against the Federal Defendants, including many of the same terms contained in the TRO and 

stipulated preliminary injunction entered against the City. The TRO against the Federal 

Defendants was set to expire by its own terms on August 6th. On July 28th, Plaintiffs moved for 

a finding of contempt and imposition of sanctions against the Federal Defendants, alleging 

several violations of the Court's TRO. On July 30th the Federal Defendants moved for 

reconsideration of the TRO, requesting that it be dissolved. On July 31st the Court stayed 

briefing on Plaintiffs' contempt motion. On August 4th, Plaintiffs moved to extend the TRO 

against the Federal Defendants for an additional 14 days. On August 6th, after finding good 

cause, the Court granted Plaintiffs' motion and extended the TRO against the Federal Defendants 

through August 20th and denied the Federal Defendants' motion for reconsideration. 

B. Plaintiffs 

Plaintiff Index Newspapers LLC doing business as Portland Mercury ("Portland 

Mercury") is an alternative bi-weekly newspaper and media company. It was founded in 2000 

and is based in Portland, Oregon. ECF 53, ~j 21. 
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Plaintiff Doug Brown has attended many protests in Portland, first as a journalist with the 

Portland Mercury and later as a volunteer legal observer with the ACLU. He has attended the 

George Floyd protests on several nights, wearing a blue vest issued by the ACLU that clearly 

identifies him as a legal observer, for the purpose of documenting police interactions with 

protesters. ECF 9, ~~ l-2; ECF 53, ~~ 22, 97; ECF 55, ~ 2. 

Plaintiff Brian Conley has been a journalist for twenty years and has trained journalists in 

video production across a dozen countries internationally. He founded Small World News, a 

documentary and media company dedicated to providing tools to journalists and citizens around 

the world to tell their own stories. ECF 53, ~ 131. 

Plaintiff Sam Gehrke has been a journalist for four years. He previously was on the staff 

of the Willamette Week as a contractor. He is now a freelance journalist. His work has been 

published in Pitchfork, Rolling Stone, Vortex Music, and Eleven PDX, a Portland music 

magazine. He has attended the protests in Portland for the purpose of documenting and reporting 

on them, and he wears a press pass from the Willamette Week. ECF 10, ~~ 1-3; ECF 53, ~ 23. 

Plaintiff Mathieu Lewis-Rolland is a freelance photographer and photojournalist who has 

covered the ongoing Portland protests. He has been a freelance photographer and photojournalist 

for three years and is a contributor to Eleven PDX and listed on its masthead. After the Court 

issued its TRO directed against the City, he began wearing a shirt that said "PRESS" in block 

letters on both sides. He also wears a helmet that says "PRESS" on several sides, and placed 

reflective tape on his camera and wrist bands. ECF 12, ~~ 1-2; ECF 53 ~ 24; ECF 77, ~ 1, 3. 

Plaintiff Kat Mahoney is an independent attorney and unpaid legal observer. She has 

attended the Portland protests nearly every night for the purpose of documenting police 
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interactions with protesters. She wears a blue vest issued by the ACLU that clearly identifies her 

as an "ACLU LEGAL OBSERVER." ECF 26, ,r 3; ECF 75, ,r,r 1-2. 

Plaintiff Sergio Olmos has been a journalist since 2014, when he began covering protests 

in Hong Kong. He has worked for Investigate West and Underscore Media Collaboration, and as 

a freelancer. His work has been published in the Portland Tribune, Willamette Week, Reveal: 

The Center for Investigative Reporting, Crosscut, The Columbian, and Investigate West. He has 

attended the protests in Portland as a freelance journalist for the purpose of documenting and 

reporting on them. He wears a press badge and a Kevlar vest that says "PRESS" on both sides. 

He carries several cameras, including a film camera, in part so that it is unmistakable that he is 

present in a journalistic capacity as a member of the press. ECF 15, ilill-3; ECF 53, il 26. 

Plaintiff John Rudoff is a photojournalist. His work has been published internationally, 

including reporting on the Syrian refugee crises, the "Unite the Right" events in Charlottesville, 

Virginia, the Paris "Yellow Vest" protests, and the Rohingya Genocide. He has attended the 

protests in Portland during the past two months for the purpose of documenting and reporting on 

them. Since this lawsuit began, he has been published in Rolling Stone, The Nation, and on the 

front page of the New York Times. While attending the Portland protests, he carries and displays 

around his neck press identification from the National Press Photographers Association, of which 

he has been a member for approximately ten years. He also wears a helmet and vest that is 

clearly marked "PRESS." ECF 17, ili[ 1-3; ECF 53, il 27; ECF 59, i!il 1, 3. 

Plaintiff Alex Milan Tracy is a journalist with a master's degree in photojournalism. His 

photographs have been published by CNN, ABC, CBS, People Magazine, Mother Jones, and 

Slate, among others. He has covered many of the recent protests in Portland over George Floyd 
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and police brutality. He carries a press badge and three cameras, and wears a helmet that is 

marked "PRESS" on the front and back. ECF 60, -,r-,r 1, 3. 

Plaintiff Tuck Woodstock has been a journalist for seven years. Their work has been 

published in the Washington Post, NPR, Portland Monthly, Travel Portland, and the Portland 

Mercwy. They have attended the George Floyd protests several times as a freelancer for the 

Portland Mercury and more times as an independent journalist. When they attended these 

protests, they wear a press pass from the Portland Mercury that states "MEDIA" in large block 

letters and a helmet that is marked "PRESS" on three sides. At all times during police-ordered 

dispersals, they hold a media badge over their head. ECF 23, -,i-,i 2-3; ECF 76, -,i-,i 1, 3. 

Plaintiff Justin Yau is a student at the University of Portland studying communications 

with a focus on journalism. He previously served in the U.S. Army, where he was deployed to 

the Middle East. He has covered protests in Hong Kong and Portland. His work has been 

published in the Daily Mail, Reuters, Yahoo! News, The Sun, Spectee (a Japanese news outlet), 

and msn.com. He has attended the protests in Portland as a freelance and independent journalist 

for the purpose of documenting and reporting on them. He wears a neon yellow vest marked with 

reflective tape and a helmet that are marked "PRESS," and carries his press pass around his neck. 

He carries a large camera, a camera gimbal (a device that allows a camera to smoothly rotate), 

and his cellphone for recording. ECF 56, -,i-,i 1-3. 

C. Plaintiffs' Alleged Harm 

Plaintiffs and other declarants have provided numerous declarations describing events in 

which they assert that employees, agents, or officers of the Federal Defendants targeted 

journalists and legal observers and interfered with their ability to engage in First Amendment

protected activities. As discussed below, Plaintiffs provide many compelling examples in the 

record, some from before the Court entered the TRO against the Federal Defendants and some 
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after. The following are just several examples selected by the Court from the extensive evidence 

provided by Plaintiffs. There are more. 

1. Before the TRO was Issued 

On July 15, 2020, Plaintiff Justin Yau asserts that, while carrying photojournalist gear 

and wearing reflective, professional-looking clothing clearly identifying him as press, he was 

targeted by a federal agent and had a tear gas canister shot directly at him. ECF 56, ,r,r 3-6. Two 

burning fragments of the canister hit him. Id. ,r 6. At the time he was fired upon, he was taking 

pictures with his camera and recording with his cell phone while standing 40 feet away from 

protesters to make it clear that he was not part of the protests. Id. ,r 5. Mr. Yau notes that from his 

experience covering protests in Hong Kong, "Even Hong Kong police, however, were generally 

conscientious about differentiating between press and protesters-as opposed to police and 

federal agents in Portland." Id. ,r 7. 

Declarant Noah Berger has been a photojournalist for more than 25 years. ECF 72, ,r 1. 

He has been published nationally and internationally, including for coverage of protests in San 

Francisco and Oakland. Id. On July 19, 2020, he covered the protests on assignment for the 

Associated Press. He notes that the response he has seen and documented from the federal agents 

in Portland is markedly different from even the most explosive protests he has covered. Id. ~j 3. 

He carries two large professional cameras and two press passes. Id. He states that without any 

warning he was shot twice by federal agents using less lethal munitions. Id. ,r 4. Later, as federal 

agents "rushed" an area he was photographing, he held up his press pass, identified himself as 

press, stated he was leaving, and moved away from the area. Id. ,r 7. While holding his press pass 

and identifying himself as press, he was hit with a baton by one federal agent. Id. ,r 8. Two others 

joined and surrounded him, and he was hit with batons three or four times. Id. One agent then 

deployed pepper spray against Mr. Berger from about one foot away. Id. ,r 9. He was given no 
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warning. Id. ,r 11. He states that he was not demonstrating or protesting, was leaving the area, 

and was clearly acting as a journalist. Id. -,i-,i 3, 11. 

Late July 19th or early July 20th, Declarant Nathan Howard, a photojournalist who has 

been published in Willamette Week, Mother Jones, Bloomberg Images, Reuters, and the 

Associated Press, was covering the Portland protests. ECF 58, -,i-,i 1, 4. He was standing by other 

journalists, and no protesters, as federal agents went by. Id. -,i 4. The nearest protester was a block 

away. Id. Mr. Howard held up his press pass and repeatedly identified himself as press. Id. il 5. A 

federal agent stated words to the effect of "okay, okay, stay where you are, don't come closer." 

Id. -,i 6. Mr. Howard states that another federal agent, who was standing immediately to the left of 

the agent who gave Mr. Howard the "okay," aimed directly at Mr. Howard and fired at least two 

pepper balls at him at close range. Id. ~ 7. 

Declarant Jungho Kim is a photojournalist whose work has been published in the San 

Francisco Chronicle and CalMatters, among others. ECF 62, il 1. He wears a neon yellow vest 

marked "PRESS" and a white helmet marked "PRESS" in the front and rear. Id. -,i 2. He has 

covered protests in Hong Kong and California. He has experience with staying out of the way of 

officers and with distinguishing himself from a protester, such as by not chanting or participating 

in protest activity. Id. -,i 3. He had never been shot at by authorities until covering the Portland 

protests on July 19, 2020. Id. During the protest, federal agents pushed protesters away from the 

area where Mr. Kim was recording. He was around 30 feet away from federal agents, standing 

still, taking pictures, with no one around him. Id. -,i-,i 5-7. He asserts that suddenly and without 

warning, he was shot in the chest just below his heart with a less lethal munition. Id. -,i 7. Because 

he was wearing a ballistic vest, he was uninjured. He also witnessed, and photographed, federal 

agents firing munitions into a group of press and legal observers. Id. -,i 9. 
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Declarant Nate Haberman-Ducey is a law student at Lewis and Clark Law School. 

ECF 61, -,i 1. He completed training with the National Lawyers Guild ("NLG") and attended the 

protests several times as a legal observer. Id. He states that on July 19, 2020, while wearing his 

green, NLG-issued authorized legal observer hat, he was shot in the hand with a paint-marking 

round by a federal agent, while walking his bicycle through the park across from the federal 

courthouse. Id. -,i-,i 3-4. At the time, there were no other protestors or other people around 

Mr. Haberman-Ducey at whom the federal agent might have been aiming. Id. il 5. The pain from 

injury to Mr. Haberman-Ducey's right hand was so severe that he had to stop observing the 

protests and go to the emergency room, where doctors put his broken hand in a splint. Id. -,i-,i 7-8. 

He would like to keep observing the protests but is concerned that residue from tear gas fired by 

the federal agents will contaminate his splint, which he has to wear for four to six weeks. Id. -,i 9. 

Declarant Amy Katz is a photojournalist whose work has been published in the Wall 

Street Journal, the New York Daily News, the Guardian, TIME, Mother Jones, the Independent, 

the New York Times, and has been featured on Good Morning America and ABC News. 

ECF 117, -,i 1. While covering the protests, she wears a hat and tank top marked with "PRESS" in 

bold letters and carries a camera with a telephoto lens. Id. ir 2. Early in the morning of July 21st, 

she was filming from the side while federal agents dispersed protestors. Id. ~ 4-6. Several agents 

tried to disperse her, but she displayed her press pass and they left her alone. Id. -,i 6. She asserts 

that a federal agent approached and motioned for her to disperse again a few minutes later. Id. 

-,i 7. Ms. Katz again held up her press pass, but before she could process what was happening 

another agent fired pepper balls or similar munitions at her. Id. The first agent then dropped a 

tear gas grenade directly at her feet as Ms. Katz ran away, yelling that she was press. Id. She 

notes that there were no protestors the agents could have been aiming at because the protesters 
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had already dispersed. Id. ,r 8. The effects of the tear gas forced her to stop reporting and return 

to her hotel. Id. ,r 9. The next day her eyes and lips burned, sunlight hurt her eyes, her tongue was 

swollen, and she had diarrhea. Id. 

Declarant Sarah Jeong is an attorney, a columnist for The Verge, and a contributing writer 

to the New York Times Opinion section. ECF 116, ,r 1. She attended the protests solely as a 

journalist, wore her press badge, and wore a helmet with "PRESS" in black letters on a white 

background on three sides. Id. ,r 4. On the night of July 21st, Ms. Jeong was covering the protests 

from the steps of the courthouse when federal agents emerged from the building and charged the 

crowd. Id. ,r 5. Ms. Jeong walked slowly backward, holding her press pass up in one hand and 

her phone in the other. Id. il 6. With no warning and for no apparent reason, a federal agent 

shoved Ms. Jeong so forcefully that both her feet left the ground. Id. ,r 7. She kept reporting that 

night but left much earlier than she had planned. Id. ,r 8. Although she plans to keep covering the 

protests, she is fearful for her safety. Id. 

Declarant James Comstock is a legal observer with the NLG. ECF 63, ,r 1. On July 19th, 

a few minutes before midnight, he was watching the protests from the park across the street from 

the protests. Id. il 2-3. He was wearing the standard NLG-issued green hat provided to legal 

observers. Id. ,r 2. As protestors started to push the fence, he put on his gas mask and started to 

move away from the courthouse because he did not want to get tear gassed. Id. ,r 3. He stopped 

on the opposite side of 4th Avenue, about 375 feet away from the front door of the courthouse. 

Id. He went to speak to a press member standing on the intersection of SW 4th and Main. Id. ,r 4. 

After finishing his conversation with the press member, Mr. Comstock was standing in the same 

location alone with his back up against the wall. Id. Without warning, a federal agent shot Mr. 

Comstock in the hand with an impact munition while he was making notes on his phone. Id. ,r 5. 
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There were no protestors around and he was at least 6 feet from the reporter with whom he had 

just been speaking. Id. ~ 6. Mr. Comstock states that he would like to keep attending the protests 

as a legal observer but that he is afraid of injury and fearful that he will be wrongfully arrested, 

endangering his job as a criminal defense investigator. Id. ilil 8-9. 

Early morning on July 22nd, Plaintiff Alex Milan Tracy was standing in the street and 

filming a group of federal officers who were standing on the sidewalk in front of the courthouse. 

ECF 74, Id. il 4. Two of the officers from that group waved their batons at him and gestured for 

him to move back. Id. He retreated, and one of the officers briefly charged at him. Mr. Tracy 

then moved back farther into the middle of the street. Id. A few minutes later, he was filming the 

same group of federal officers from the same spot in the middle of the street. Id. ,r 6. Agents from 

that same group raised their weapons and launched a flashbang at Mr. Tracy and another 

journalist, hitting them both. Id. ~ 7. Mr. Tracy continued documenting the scene but finally left 

because the federal officers kept looking and pointing directly at him. Id. ~il 7, 10. He was 

"genuinely terrified" of standing in front of the federal officers. Id. ~ I 0. 

2. After the TRO was Issued 

Plaintiff Brian Conley has worked in war zones such as Iraq, Afghanistan, Libya, and 

Burundi. ECF 87, il 1. He also has covered protests for many years in places such as Beijing, 

New York, Washington, D.C., Miami, Quebec City, and Oaxaca, Mexico. Id. He has 

encountered agents of the Federal Defendants in Portland on multiple days. At all times he was 

wearing a photographer's vest with "PRESS" written on it and a helmet that said "PRESS" in 

large block letters across the front. Id. ~ 2. He was also carrying a large camera with an attached 

LED light and telephoto lens. Id. 

Early in the morning of July 24th, Mr. Conley filmed federal agents seizing a woman 

who was dancing with flowers in front of the officers. Id. ~ 3-4. At that point, the crowd was 
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mostly press and a few individual protestors. Id. ~r 3. Federal agents launched tear gas into the 

streets, and Mr. Conley yelled that he was press to avoid being further tear gassed. Id. -,i 6. Mr. 

Conley was then shot with impact munitions in the chest and foot. Id. -,i 7. Video of this event 

shows that the situation grew tense as a protester attempted to interfere with the agents' seizure 

of the woman. As the agents finalized the seizure of the woman and the interfering protester and 

retreated into the federal courthouse with the woman and the interfering protester, they laid 

sweeping cover fire into the remaining crowd, which included Mr. Conley and other press 

members, even though no protester was near Mr. Conley at the time. After the officers were 

safely within the building, Mr. Conley continued recording. The video shows that Mr. Conley 

was outside next to another photographer. A medic and his protector were behind a shield on one 

side several yards away and a protester yelling taunts was on the other side several yards away. 

As Mr. Conley was filming, a federal agent on the other side of the courthouse fence shone a 

bright light at Mr. Conley. Shortly thereafter, without warning, a federal agent shot a tear gas 

canister above Mr. Conley's head. Mr. Conley also describes this in his declaration. Id. ~ 9. 

Mr. Conley took the next two nights off and returned to cover the protests the night of 

July 27th. Id. ~r~ 17, 18. He was documenting a line of federal agents advancing on a group of six 

protestors with shields who were standing behind him. Id. -,i 18. He yelled that he was press, but 

the federal agents unleashed a barrage of munitions at him. Id. -,i 19. He moved to the side, away 

from the protestors, and continued to yell that he was press. Id. ~j 20. The federal agents briefly 

stopped firing, one shone a flashlight at him, and resumed fire directly at him, striking him 

multiple times-although by this point there was nobody else near him. Id. Another federal agent 

threw a flashbang grenade directly at him. Id. Mr. Conley could "barely walk" after the events of 

July 27-28. Id. ~ 25. 
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Mr. Conley was covering the protests again just before midnight on July 29th. ECF 115, 

,r 4. He had replaced the "PRESS" lettering on his helmet because the concussion and flashbang 

grenades thrown at him the night before had blown off one of the letters. Id. ,r 2. He was filming 

federal agents on SW Salmon Street between SW 2nd and SW 3rd Avenue. Id. ,r 4. There was 

one other photographer between him and the small group of agents. Id. One of the agents shone a 

light on Mr. Conley and fired a munition just beside him. Id. Another federal agent with an 

assault rifle approached Mr. Conley and told him to stay on the sidewalk. Id. ~j 5. Later that 

night, without warning, federal agents pepper sprayed Mr. Conley at point blank range. Id. ,r 6. 

Video of this event shows that while Mr. Conley was filming a line of federal officers moving 

down the street pepper spraying peaceful protesters, including spraying a woman in the face at 

point blank range who was on her knees with her hands up in the middle of the street, an officer 

pepper sprayed Mr. Conley at point blank range along with indiscriminately pepper spraying 

other press and the protesters. Mr. Conley states that he fears for his safety but plans to keep 

covering the protests because he believes "it is critically important to do so." Id. ,r 11. 

Declarant Amy Katz again covered the protests on the early morning of July 27th. 

ECF 117, ~[ 10. She witnessed a federal agent push a man down a flight of stairs while arresting 

him and photographed the incident. Id. An agent physically blocked her and tried to stop her 

from photographing the arrest. Id. When she stepped to the side to get another angle, the federal 

agent physically shoved her away. Id. Later that night, she approached a group of federal officers 

with a group of press, all of whom had their press badges up and their hands in the air. Id. ,r 12. 

The video of this event shows that many of the group were calling out "press." Ms. Katz 

describes that she and the group of press were at least 7 5 feet away from most of the protestors 

when federal agents bombarded their group with munitions, hitting her in the side and causing a 
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large contusion. Id. The video shows the group of press moving together off to the far side of the 

sidewalk, holding their passes up along with cameras, shouting press and saying "hold your 

passes up." The group is moving toward the federal officers, recording events, when they are 

fired upon with various munitions. Ms. Katz stopped covering the Portland protests after that 

incident because of how the federal agents treated her. Id. ~ 15. 

Declarant Rebecca Ellis is a staff reporter for Oregon Public Broadcasting ("OPB"). 

ECF 88, il 1. She attended the protests the night of July 23rd wearing her OPB press pass, which 

shows her name, her photograph, and the OPB logo. Id.~ 2-3. Around 1 :30 a.m. she was in a 

small group of press members filming federal agents exiting the federal courthouse. Id.~ 3. One 

agent fired a munition directly at her, hitting her in the hand. Id. Video of this incident shows 

that she is hit when agents advance in a group and fire multiple munitions. Ms. Ellis appears to 

be in the middle of the street when she is hit. There are also persons crossing in front of 

Ms. Ellis, who appear also to be press, at the time she is shot. It is unclear who is behind her 

when she is hit. Ten minutes later, however, federal agents forced her and other press to disperse 

from near the courthouse. Id.~ 5. One agent walked towards them shouting "MOVE, MOVE" 

and "WALK FASTER" in their faces while another agent kept pace next to him, holding his gun. 

Id. Video of this dispersal shows that it is directed at press, in an intimidating manner, despite a 

press person stating, "You can't do that." The video does not seem to support that the press were 

in the way or otherwise impeding law enforcement actions. Ms. Ellis states that the federal 

agents prevented her from doing her job and reporting on what was going on behind them. She 

intends to keep covering the protests but is fearful for her safety. Id. ~ 6. 

Declarant Kathryn Elsesser is a freelance photographer whose photographs of the 

Portland protests have been published by Bloomberg, CBS News, and Yahoo, among others, 
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including many international publications. ECF 89, ii 1. She covered the protests the night of 

July 24th on assignment from a French news agency. Id. ~ 2. She carried a large camera, wore a 

press pass from the American Society of Media Photographers, and wore a helmet with 

"PRESS" written in big letters across the front. Id. Around 2 a.m. on July 25th, Ms. Elsesser 

decided to end her coverage early because she did not have a bullet-proof vest and was afraid 

federal agents would hurt her. Id. ~ 4. She was standing by herself, across the street from the 

courthouse, at the edge of the park. Id. There was nobody else near her. Id. A federal agent shot 

her in the arm with an impact munition as she was walking away. Id.~ 5. She believes that the 

federal agents targeted her because she was taking photographs. Id. ~ 6. Ms. Elsesser states that 

she would refuse to cover the protests again unless she had a bullet-proof vest because she is 

afraid that federal agents will injure her or worse. Id. ,i 13. 

Declarant Emily Molli is a freelance photojournalist whose photographs have been 

published in the New York Times, the Wall Street Journal, the Guardian, ProPublica, and others. 

ECF 118, ,r 1. She is experienced in covering civil unrest, riots, and other dangerous situations. 

She has reported on the protests in Hong Kong over the course of six months, the "Yellow 

Vests" in France over the course of a year, the Catalan independence movement, and the protests 

and riots in Greece. Id. ,i 2. She understands the risk of getting hit by less lethal munitions while 

standing with protesters, but she objects to federal officers targeting press, which she states she 

has witnessed happening in Portland. Id. She wears a helmet with "PRESS" in big block letters 

and carries two press passes and a large professional-grade video camera. Id. ,i 3. Early in the 

morning of July 27, 2020, after getting shot and injured when she had been approximately 75 

yards from protesters, Ms. Molli decided to stick with a group of only journalists. Id. ir,r 7-8. The 

video of this event shows that they were holding their press passes up, mostly staying together as 
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a group, and staying toward the side of a street that appears otherwise empty. Federal officers 

fired munitions at the group of journalists. Id. ~ 8. On July 29, 2020 and into the early morning 

of July 30th, Ms. Molli recorded another encounter between journalists and federal officers on 

SW Main Street. Id. ,r 10. Video of this event shows that there were numerous law enforcement 

personnel, several journalists, and no protesters on that section of the street. Journalists are 

taking pictures and video of a tear gas canister that had been fired by federal agents when a 

federal agent fires another tear gas round at the journalists. Ms. Molli intends to keep covering 

the protests, but she fears for her safety because she has seen the federal agents disobey a court 

order. Id. ~ 11. 

Declarant Daniel Hollis is a videographer for VICE News. ECF 91, ,r 1. He has covered 

many chaotic and dangerous situations, including conflict zones in Iraq and Syria, former 

Taliban areas in Pakistan, child sex-trafficking raids in the Philippines, Iranian militias, gangs, 

mafia, domestic terrorism, and armed militias. Id. He covered the Portland protests for two 

nights. Id. ~ 2. During the protests, he carried a VICE press pass and a helmet with "PRESS" on 

it in bright orange tape. Id. He also carried a large, professional video-recording camera. Id. On 

July 26th, Mr. Hollis was filming wide-angle footage of a mass of protestors in front of the 

courthouse. Id. ~ 4. The people closest to him were press and legal observers-the nearest 

protestors were several yards behind him. Id.~ 7. He then turned to record a group of federal 

agents massed outside the courthouse. Id.~ 5. Almost immediately, the agents shot at him, 

striking him just to the left of his groin. Id. He turned to run away, and another munition hit him 

in the lower back. Id. ~ 6. Video of this event shows that Mr. Hollis was positioned between the 

federal agents and those few protesters (not the mass of protesters who were around the 

building), but the video does not reflect any violent or riotous behavior by anyone near Mr. 
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Hollis. After the federal agents shot him, Mr. Hollis went back to his hotel. Id. ,r 8. He states that 

he is more concerned for his personal safety than he was during the month he spent covering 

ISIS sleeper cells in Northern Syria. Id. -,i 9. He states: "I have been around heavily armed 

soldiers, militias, and gangs countless times, but have never had weapons aimed or discharged 

directly at me. The federal agents I have seen in Portland have been less willing to distinguish 

between press and putative enemies than any armed combatants I have seen elsewhere." Id. 

Declarant Jonathan Levinson is an Oregon resident who lives in Portland. ECF 93, ,r 1. 

He is a staff reporter for OPB. His work also has appeared on NPR and ESPN, and in the 

Washington Post, the Wall Street Journal, and Al Jazeera. Id. He has experience in conflict 

zones. He spent five years as an infantry officer in the U.S. Army, with two deployments to Iraq. 

Id. -,i 2. As a reporter, he has covered the Libyan civil war and done work in Afghanistan, 

Yemen, Gaza, and the West Bank. Id. He has covered the Portland protests for a majority of the 

nights. When covering the protests, he wears his press pass issued by OPB, which contains his 

name, photograph, the OPB logo, and the word "MEDIA." Id. -,i 3. He also wears a helmet that 

says "PRESS" in large letters on the front and back and carries two professional cameras. Id. At 

around l :00 a.m. on July 24th, the federal agents had cleared the area next to the courthouse so 

he decided to take pictures of the agents through the courthouse fence. Id. -,i 4. There were very 

few protesters anywhere nearby. As he was trying to focus his professional camera, he could see 

a federal agent raise and aim his weapon and fire several rounds directly at Mr. Levinson. Id. il 5. 

His camera and lens were covered in paint from the agent's rounds. Mr. Levinson states that he 

intends to continue covering the protests because he believes they are of historic significance, but 

that he is fearful for his safety because within hours of the Court issuing its restraining order, he 

"saw federal agents brazenly violate it." Id. -,i 7. 
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D. Declarations of Plaintiffs' Expert Witness Gil Kerlikowske4 

Plaintiffs submitted two declarations from Mr. Gil Kerlikowske, whom the Court finds to 

be a qualified, credible, and persuasive expert witness. ECF 135, 145. Mr. Kerlikowske is a 

former Commissioner of U.S. Customs and Border Protection, and he was confirmed by the U.S. 

Senate. Mr. Kerlikowske also served as the Chief of Police in Seattle, Washington from 2000 

through 2009, and the Police Commissioner in Buffalo, New York. He has worked in law 

enforcement for 47 years. He served in the United States Army and Military Police from 1970 

through 1972, where he began training in crowd control, riots, and civil disturbances. He also has 

served as the Director of the Office of National Drug Control Policy and as Deputy Director of 

the U.S. Department of Justice, Office of Community Oriented Policing Services. He has been an 

IOP Fellow at Harvard Kennedy School of Government and teaches as a distinguished visiting 

fellow and professor of the Practice in Criminology and Criminal Justice at Northeastern 

University. During his tenure as Chief of Police in Seattle, Mr. Kerlikowske led and orchestrated 

the policing of hundreds of large and potentially volatile protests, many of which were 

considerably larger than the recent protests in Portland. He did the same thing when he was 

Police Commissioner in Buffalo. Mr. Kerlikowske has had substantial training and experience 

with crowd control and civil unrest in the context of protests, use of force in that context, and use 

of force generally. 

4 After oral argument, the Federal Defendants filed the Declaration of Chris A. Bishop, 
the "Acting Director/Deputy Director," for the U.S. Department of Homeland Security, U.S. 
Customs and Border Protection (CBP). ECF 152. The Federal Defendants offer this declaration 
as an expert rebuttal to the two declarations of Mr. Kerlikowske. Plaintiffs have moved to strike 
Mr. Bishop's declaration as untimely. ECF 154. The Court denies Plaintiffs' motion to strike. 
The Court finds the declaration of Mr. Kerlikowske to be more persuasive than the declaration of 
Mr. Bishop. 
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Plaintiffs asked Mr. Kerlikowske to evaluate whether the relief stated in the TRO against 

the Federal Defendants is both safe and workable from a law enforcement perspective, whether 

the force that federal authorities used against journalists and legal observer complainants was 

reasonable, and whether it is advisable to prominently mark federal agents with unique 

identifying letters or numbers. First, Mr. Kerlikowske opined that the prohibitions contained in 

the TRO are safe for law enforcement personnel. Defending the federal courthouse in Portland 

mainly involves establishing a perimeter around the building, and there is no reason to target or 

disperse journalists from that position. Additionally, to the extent officers leave federal property, 

the TRO is also safe for federal law enforcement officers, according to Mr. Kerlikowske. 

Second, Mr. Kerlikowske stated his expert opinion that the TRO is workable. He states 

that trained and experienced law enforcement personnel are able to protect public safety without 

dispersing journalists and legal observers and can differentiate press from protesters, even in the 

heat of crowd control. He adds that any difficulties that may be faced by federal authorities arise 

from their lack of training, experience, and leadership with experience in civil disturbances and 

unrest. 

Third, Mr. Kerlikowske explains that based on his review of the record evidence virtually 

all the injuries suffered by the complaining journalists were the result of improper use of force, 

including shooting people who were not engaged in threatening acts and misuse of crowd-control 

munitions by federal law enforcement personnel. For example, Mr. Kerlikowske opines that tear 

gas canisters and pepper balls should not be fired directly at people. He also opines that rubber 

bullets should not be shot above the waist, and certainly not near the head. He further opines that 

in these circumstances, it is inappropriate to shoot someone in the back because at that point they 

are not a threat. 
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Finally, Mr. Kerlikowske asserts that in his expert opinion a key duty and responsibility 

of law enforcement is to be properly and easily identifiable specific to the organization and the 

individual. He notes that if a decision is made to remove a name tag, it must be replaced with 

some other identifying label, badge, or shield number. Mr. Kerlikowske explains that such 

markings increase accountability and act as a check and deterrent against misconduct. He adds 

that camouflage uniforms are inappropriate for urban settings. 

As noted, the Court finds Mr. Kerlikowske to be a well-qualified expert whose opinions 

are relevant, helpful, and persuasive. 

E. The Situation Faced by Law Enforcement 

After the killing of George Floyd on Memorial Day, there have been consistent protests 

against racial injustice and police brutality in Portland. ECF 67-1, Russell Deel.~ 3. The 

protesters generally are peaceful, particularly during the day and early evening. See ECF 113-3, 

Jones Deel.~ 7. Late at night, however, there are incidents of vandalism, destruction of property, 

looting, arson, and assault. ECF 67-1, ~j 3. While protestors originally gathered outside the 

Justice Center (PPB headquarters), some protestors soon directed their attention to the Mark 0. 

Hatfield Federal Courthouse, across the street from the Justice Center. After additional federal 

officers were deployed to Portland to support existing Federal Protective Service ("FPS") and 

USMS personnel, the protests grew larger and more intense, and the federal courthouse became a 

focus of attention. Id. at~ 5. 

In early July, a group of people broke the glass doors at the entryway of the federal 

courthouse. Id. Members of this group used accelerant and commercial fireworks in an apparent 

attempt to start a fire inside the courthouse. Id. On other nights in July, various objects were 

thrown at law enforcement, such as rocks, glass bottles, and frozen water bottles. Id. at ~j 6; 

ECF 101-6, CBP NZ-1 Deel.~ 8. Assistant Director for the Tactical Operations Division of the 
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USMS Andrew Smith describes the environment of the protests as "extremely chaotic and 

dynamic" and emphasizes that law enforcement must make split-second decisions. ECF 101-1, 

Smith Deel., ,r 6. A DHS Public Affairs Specialist identified as CBP PAO #1 states that he 

observed a person holding a Molotov cocktail. ECF 101-2, ~r 7. Officers have had to extinguish 

fires and flaming debris, some of which has been thrown over the fence in officers' direction. See 

ECF 106-1, Smith Am. Deel. ,r 15; ECF 101-3, FPS No. 824 Deel. ,r 5. 

The situation has been dangerous for federal agents, in addition to protesters, journalists, 

and legal observers. Gabriel Russell, FPS Regional Director for Region 10 and commander of 

DHS's Rapid Deployment force for Operation Diligent Valor in Portland, notes that as of his 

declaration submitted on July 29th, 120 federal officers had experienced some kind of injury, 

including broken bones, hearing damage, eye damage, a dislocated shoulder, sprains, strains and 

contusions. ECF 101-5, ,r 4. The Patrol Agent in Charge of Customs and Border Protection, U.S. 

Border Patrol, identified as CBP NZ-1, describes agents being hit with rocks and ball bearings 

from sling shots, improvised explosives, commercial grade aerial fireworks, high intensity lasers 

targeting officer's eyes, thrown rocks, full and empty glass bottles, frozen water bottles, and 

balloons filled with paint and feces. ECF 101-6, ~r 8. He notes that one officer was hit by a 

projectile that caused a wound that required multiple stitches and one officer was struck in the 

head and shoulder by a protester wielding a sledgehammer when the officer tried to prevent the 

protester from breaking down the courthouse door. Id. Another federal officer states that he has 

suffered numerous injuries during the protests, including being struck in the shins by tear gas 

canisters, suffering temporary hearing loss from commercial fireworks, and suffering temporary 

blindness from lasers. ECF 101-3, FPS No. 824 Deel. ,r 6. The Federal Defendants do not assert 

PAGE 26 - OPINION AND ORDER GRANTING PRELIMINARY INJUNCTION 

FOIA CBP 007226 



that journalists or legal observers caused these injuries. See, e.g., ECF 136-3 at 10-11, CBP NZ-1 

Dep. Tr. 72:10-73:l. 

The Federal Defendants, however, do assert that some persons wearing the indicia of 

press have engaged in violent or unlawful behavior. Mr. Smith states that USMS personnel 

witnessed a person with a helmet marked "press" use a grinder to attempt to breach the fence 

surrounding the courthouse. ECF 106-1, ,-; I 0. Another person wearing a press helmet entered 

courthouse property, either by climbing the perimeter fence or crossing when the fence was 

breached. Id. ,-; 11. A different person with press clothing helped a protestor climb the perimeter 

fence. Id. at,-; 14. Mr. Smith also received a report that a staff member was kicked by someone 

wearing clothing marked "press." Id. at ~j 15. 

Mr. Russell submitted links to several videos purporting to show improper conduct by 

persons with indicia of press. ECF 101-5, ,-; 8. The Court reviewed those videos and did not find 

persuasive evidence of any wrongdoing related to persons wearing indicia of press with two 

exceptions. The first are the videos of Mr. Brandon Paape, who admits that he is not press but is 

wearing clothing marked "press" because he was assaulted by federal agents and hoped wearing 

clothing that indicates he is press would protect him from further violence. Id. ~j 8( e ), (f). The 

videos, however, do not provide evidence that Mr. Paape did anything unlawful. He 

masqueraded as press for personal protection. Additionally, shortly thereafter, he posted on 

Twitter that he will no longer wear indicia of press. See ECF 123 at 12. The videos of Mr. Paape 

do show, however, that persons other than actual journalists have worn indicia of press. The 

second is the video of a person wearing a "press" helmet who entered courthouse property and 

encouraged others to join. ECF 101-5, ii 8(h). He states: "They can't arrest us all." This, 

however, is the same person from Mr. Smith's photograph, ECF 106-1 ,-; 11 (Exhibits Band C). 
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The Federal Defendants also provide additional declarations describing further conduct. 

A man wearing a vest stating "press" threw a hard object toward police. ECF 101-3, FPS 

No. 824 Deel., ,r 5. Another such person shielded from police a woman who was shining strobe 

lights into the eyes of an officer. Id. One person with handwritten markings reading "PRESS" 

directed a powerful flashlight at a law enforcement helicopter overhead but was not filming or 

taking photos or notes. ECF 101-2, CBP PAO #1 Deel. ,r 9. A photo of this man depicts him 

standing very close to another man holding a camera. Id. It is unclear if the man with the 

powerful light was lighting for the cameraman or was masquerading as press to use light as a law 

enforcement irritant. Another federal officer states that on one occasion he witnessed persons 

wearing press indicia shield other persons who were throwing objects at law enforcement. 

ECF 101-4, FPS No. 882 Deel. ,r 5. Finally, CBP PAO #1 notes that people self-identified as 

press are frequently in the midst of crowds near individuals breaking laws, which makes it 

difficult to disperse protestors without dispersing journalists as well. ECF 101-2, ii 12. The 

Federal Defendants also consistently note that press intermingle with protesters and stand by ( or 

perhaps record) when protesters engage in purportedly wrongful conduct. 

DISCUSSION 

A. Standing 

The Federal Defendants argue that Plaintiffs do not have standing to request injunctive 

relief. The Federal Defendants concede that "the standing inquiry is focused on the filing of the 

lawsuit" but then assert that standing must be proven at "successive stages of the litigation" and 

make the same standing arguments that they made during the TRO. In issuing the Temporary 

Restraining Order Enjoining Federal Defendants, the Court rejected the Federal Defendants' 

arguments regarding standing and found that Plaintiffs had Article III standing. See Index 

Newspapers LLC v. City of Portland, --- F.3d ---, 2020 WL 4220820, at *4-5 (D. Or. July 23, 
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2020). To the extent the Federal Defendants request reconsideration of that decision, arguing that 

based on facts as they existed at the time of the filing of the Complaint Plaintiffs do not have 

standing, reconsideration is denied. 5 The Federal Defendants provide no compelling basis for the 

Court to modify its previous determination. 

To the extent the Federal Defendants argue that Plaintiffs must continue to prove 

standing as this lawsuit continues and the facts evolve, the Federal Defendants misunderstand the 

doctrines of standing and mootness. Article III standing is evaluated by considering the facts as 

they existed at the time of the commencement of the action. See Friends of the Earth, Inc. v. 

Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180 (2000) (noting that "we have an obligation 

to assure ourselves that FOE had Article III standing at the outset of the litigation"); Skaff v. 

Meridien N. Am. Beverly Hills, LLC, 506 F.3d 832, 838 (9th Cir. 2007) ("The existence of 

standing turns on the facts as they existed at the time the plaintiff filed the complaint."). 

Whether standing and the other requirements for a live case or controversy exists 

throughout the entirety of a case is considered under the doctrine of mootness. See Barry v. 

Lyon, 834 F.3d 706, 714 (6th Cir. 2016) ("To uphold the constitutional requirement that federal 

courts hear only active cases or controversies, as required by Article III, section 2 of the federal 

constitution, a plaintiff must have a personal interest at the commencement of the litigation 

(standing) that continues throughout the litigation (lack of mootness)."); Vasquez v. Los Angeles 

5 The Federal Defendants offer no authority for the notion that this Court must repeatedly 
litigate the same issue. The Federal Defendants are bound by the "law of the case" doctrine for 
determinations made by this Court, absent reconsideration or changed circumstances such as if 
new Plaintiffs were added who the Federal Defendants contended did not have standing. At any 
appeal stage of this litigation, however, "the standing requirement therefore must be met by 
persons seeking appellate review, just as it must be met by persons appearing in courts of first 
instance." Virginia House of Delegates v. Bethune-Hill, 139 S. Ct. 1945, 1951 (2019) 
(simplified). 
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Cty., 487 F.3d 1246, 1253 (9th Cir. 2007) (noting that mootness is the doctrine under which 

courts ensure that "a live controversy [exists] at all stages of the litigation, not simply at the time 

plaintiff filed the complaint"); Becker v. Fed. Election Comm 'n, 230 F.3d 381, 386 n.3 (1st 

Cir. 2000) (noting that Lujan "clearly indicat[ es] that standing is to be 'assessed under the facts 

existing when the complaint is filed"' and that evaluating standing thereafter "conflates questions 

of standing with questions of mootness: while it is true that a plaintiff must have a personal 

interest at stake throughout the litigation of a case, such interest is to be assessed under the rubric 

of standing at the commencement of the case, and under the rubric of mootness thereafter"); 

McFalls v. Purdue, 2018 WL 785866, at *8-10 (D. Or. Feb. 8, 2018) (discussing the difference 

between standing and mootness). Therefore, the Federal Defendants' arguments that Plaintiffs 

must demonstrate standing at "all stages of the litigation," fail to do so now, and thus fail to 

present a case or controversy are more appropriately raised under the doctrine of mootness, to 

which the Court now turns. See, e.g., Barry, 834 F.3d at 714; Vasquez, 487 F.3d at 1253; 

Becker, 230 F.3d at 386 n.3; Tellis v. LeBlanc, 2020 WL 1249378, at *5 (W.D. La. Mar. 13, 

2020); Rhone v. Med. Bus. Bureau, LLC, 2019 WL 2568539, at *3 (N.D. Ill. June 21, 2019); 

Fancaster, Inc. v. Comcast Corp., 2012 WL 815124, at *5 (D.N.J. Mar. 9, 2012). 

B. Mootness 

The Federal Defendants do not specifically argue that Plaintiffs' claims are moot based 

on any new facts or circumstances. Because the Federal Defendants appear to argue that 

Plaintiffs now lack standing based on changed circumstances, the Court considers whether the 

Federal Defendants' voluntary change in enforcement tactics moots Plaintiffs' claims. The 

augmented force of federal enforcement officers currently remain in Portland, ready to deploy 

whenever ordered, but have recently deployed only in limited circumstances and have not 
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recently engaged in the crowd control tactics that supported the Court's original TRO in this 

case. 

For a short time, the Oregon State Police took the lead in enforcing crowd control in 

Portland. That appears to have ended, and the Portland Police have now resumed performing that 

role. The out-of-town agents and officers of the Federal Defendants who have been deployed to 

Portland, however, and whose actions were the basis of the Court's TRO, remain in Portland. 

Further, they have no scheduled date of departure. 

To determine mootness, "the question is not whether the precise relief sought at the time 

the application for an injunction was filed is still available. The question is whether there can 

be any effective relief" Nw. Envtl. Def Ctr. v. Gordon, 849 F.2d 1241, 1244-45 (9th Cir. 1988) 

(emphasis in original) (quoting Garcia v. Lawn, 805 F.2d 1400, 1403 (9th Cir. 1986)). Ifa course 

of action is mostly completed but modifications can be made that could alleviate the harm 

suffered by the plaintiff's injury, the issue is not moot. Tyler v. Cuomo, 236 F.3d 1124, 1137 (9th 

Cir. 2000). A case becomes moot "only when it is impossible for a court to grant any effectual 

relief whatever to the prevailing party." Chafin v. Chafin, 568 U.S. 165, 172 (2013) (quotation 

marks omitted). The party alleging mootness bears a "heavy burden" to establish that a court can 

provide no effective relief. Karuk Tribe of Cal. v. US. Forest Serv., 681 F.3d 1006, 1017 (9th 

Cir. 2012) (quoting Forest Guardians v. Johanns, 450 F.3d 455,461 (9th Cir. 2006)). 

Further, voluntary cessation of conduct moots a claim only in limited and narrow 

circumstances. As explained by the Supreme Court: 

The test for mootness in cases such as this is a stringent one. Mere 
voluntary cessation of allegedly illegal conduct does not moot a 
case; if it did, the courts would be compelled to leave the 
defendant free to return to his old ways. A case might become 
moot if subsequent events made it absolutely clear that the 
allegedly wrongful behavior could not reasonably be expected to 
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recur. Of course it is still open to appellees to show, on remand, 
that the likelihood of further violations is sufficiently remote to 
make injunctive relief unnecessary. This is a matter for the trial 
judge. But this case is not technically moot, an appeal has been 
properly taken, and we have no choice but to decide it. 

City ofAfesquite v. Aladdin's Castle, Inc., 455 U.S. 283, 289 n.10 (1982) (simplified); see also 

F.T.C. v. Affordable Media, 179 F.3d 1228, 1238 (9th Cir. 1999) ("A case may become moot as 

a result of voluntary cessation of wrongful conduct only if 'interim relief or events have 

completely and irrevocably eradicated the effects of the alleged violation."' ( quoting Lindquist v. 

Idaho State Bd. of Corr., 776 F.2d 851, 854 (9th Cir. 1985))). The Ninth Circuit has noted that 

"an executive action that is not governed by any clear or codified procedures cannot moot a 

claim." McCormack v. Herzog, 788 F.3d 1017, 1025 (9th Cir. 2015). The Ninth Circuit also 

advises courts to be "less inclined to find mootness where the new policy could be easily 

abandoned or altered in the future." Rosebrock v. Mathis, 745 F.3d 963,972 (9th Cir. 2014) 

(simplified). 

The Federal Defendants' voluntary change in enforcement tactics does not moot 

Plaintiffs' claims. There remains effective relief that the Court can provide for Plaintiffs. Further, 

the change in enforcement tactics is not part of any clear or codified procedures. It could easily 

be abandoned or altered in the future. Indeed, the Federal Defendants have stated that they 

specifically intend to abandon or alter in the future the current posture and become actively 

involved again iflocal police do not perform in a manner acceptable to the Federal Defendants or 

are otherwise unable to secure the federal courthouse in Portland in a manner acceptable to the 

Federal Defendants.6 Whether this current and potentially temporary change in enforcement 

tactics affects Plaintiffs' likelihood of irreparable harm is addressed in Section D.2 below. 

6 See, e.g., ECF 147-1 at 3 (USMS responding to a Request for Admission that it would 
no longer police Portland protests by stating: "USMS cannot know whether state law 
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C. Factors for Preliminary Injunctive Relief 

1. Likelihood of Success on the Merits 

Plaintiffs allege both First Amendment retaliation and a violation of their First 

Amendment right of access. 7 Plaintiffs must show a likelihood of success on the merits ( or at 

least substantial questions going to the merits) on at least one of these two claims. Plaintiffs 

satisfy this requirement. 

a. First Amendment Retaliation 

To establish a claim of First Amendment retaliation, Plaintiffs must show that: (1) they 

were engaged in a constitutionally protected activity; (2) the Federal Defendants' actions would 

chill a person of ordinary firmness from continuing to engage in the protected activity; and 

enforcement efforts will continue or whether those efforts will sufficiently protect federal 
property" and providing a nearly identical response in denying a request for admission that 
USMS would not engage with journalists or legal observers at a Portland protest); ECF 147-2 
at 3 (USMS responding to an interrogatory regarding its plans to remove the additional support 
personnel sent to Portland: "With respect to the withdrawal of additional personnel deployed to 
Portland, their withdrawal will depend on unknown future circumstances in Portland and 
presence of any threat to the federal judiciary or property."); ECF 14 7-3 at 3 (DHS providing 
nearly identical responses to the similar Requests for Admission); ECF 147-4 at 4 (DHS 
responding that the "cessation of Operation Diligent Valor will depend on unknown future 
circumstances in Portland .... The other DHS officers and agents deployed to Portland to assist 
FPS in the protection of the Hatfield U.S. Courthouse and federal facilities in Portland will 
remain in Portland until the Department makes an operational security determination that their 
presence is no longer required to protect federal facilities there."); ECF 147-4 at 3 (DHS 
affirming as truthful the statements in the press release filed with the Court in ECF 124-1, 
including the statement from Acting Secretary Chad Wolf that "the increased federal presence in 
Portland will remain until [DHS] is certain the federal property is safe and a change in posture 
will not hinder DHS's Congressionally mandated duty to protect it. While the violence in 
Portland is much improved, the situation remains dynamic and volatile, with acts of violence still 
ongoing, and no determination of timetables for reduction of protective forces has yet been 
made. Evaluations remain ongoing."). 

7 Plaintiffs also allege claims under the Fourth Amendment and Oregon's state 
Constitution, but did not argue those claims in their motion for preliminary injunction. Thus, the 
Court only considers Plaintiffs' likelihood of success on their First Amendment claims. 
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(3) the protected activity was a substantial or motivating factor in the Federal Defendants' 

conduct. Pinard v. Clatskanie Sch. Dist. 6J, 467 F.3d 755, 770 (9th Cir. 2006). For the first 

factor, Plaintiffs have shown that they are engaged in constitutionally protected activity under the 

First Amendment. Plaintiffs are engaged in newsgathering, documenting, and recording 

government conduct. See, e.g., Leigh, 677 F.3d at 898 (recognizing First Amendment protection 

for "the press and public to observe government activities"); United States v. Sherman, 581 

F.2d 1358, 1360 (9th Cir. 1978) (noting that the "ability to gather the news" is "clearly within the 

ambit of the First Amendment"). The Federal Defendants do not dispute this factor. 

Regarding the second factor, the Federal Defendants argue that Plaintiffs' assertion that 

they intend to continue to cover the protests in Portland or that they have a continuing fear of 

future physical force or threat by the Federal Defendants is subjective and insufficient. The Court 

rejects that argument. The enforcement tactics of the Federal Defendants would chill a person of 

ordinary firmness from continuing to engage in the protected activity. "Ordinary firmness" is an 

objective standard that will not "allow a defendant to escape liability for a First Amendment 

violation merely because an unusually determined plaintiff persists in his protected activity." 

Mendocino Envtl. Ctr. v. Afendocino Cty., 192 F.3d 1283, 1300 (9th Cir. 1999). Before the TRO 

was in place, Plaintiffs submitted numerous declarations, photographs, and videos describing and 

depicting instances when journalists and legal observers were targeted. This includes 

Mr. Howard being shot at close range despite complying with a federal officer's order to stay 

where he was. It also includes Mr. Kim and Mr. Yau being shot when they were not near 

protesters. It further includes Mr. Berger being beaten with a baton. 

The Court also has reviewed all of the testimony and videos submitted by Plaintiffs after 

the Court issued its TRO. Although some of that evidence is ambiguous or less persuasive, some 
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of it describes or shows conduct that appears to target journalists and legal observers, as opposed 

to incidentally or inadvertently reaching them as part of reasonable crowd control or enforcement 

against violent offenders. This evidence includes a federal officer forcing reporter Ms. Ellis to 

disperse on July 24, 2020 in a manner that would be intimidating to a reasonable person, despite 

the Court's TRO providing that press shall not be required to disperse. It also includes a federal 

officer spraying mace or pepper spray directly into the faces of clearly marked legal observers 

from only a few feet away. The evidence further includes a federal officer shooting a less lethal 

munition on July 23rd directly at Mr. Conley and another photographer, both clearly identifiable 

as press, after shining a bright light on them to identify them, and when the person nearest to 

them was a clearly identified medic standing behind a shield several feet away. It also includes 

video from Ms. Molli in the early morning of July 30, 2020, one week after the TRO was issued, 

showing law enforcement agents firing on a group of journalists when only other law 

enforcement agents were nearby. 

The declarations submitted both before and after the TRO also describe that because of 

the Federal Defendants' conduct, journalists and legal observers were forced to stop 

newsgathering, documenting, and observing for minutes, hours, or days due to injury and trauma. 

This includes Mr. Haberman-Ducey being unable to observe due to his broken hand, Mr. Rudoff 

being unable to return for two days due to being shot in the leg, Mr. Conley having to take some 

time away because he could "barely walk" after his injuries, Ms. Elsesser stating that she would 

refuse further assignments in Portland unless she was provided with a bullet proof vest because 

of her injuries, Mr. Hollis leaving early after he was shot, and Ms. Jeong leaving earlier than she 

had planned. 
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Indeed, some journalists decided never to return because of fear for their personal safety. 

See, e.g., ECF 81 at 4 (Mr. Steve Hickey stating: "I do not intend to continue covering the 

protests in Portland after tonight, in part because I am fearful that federal agents will injure me 

even more severely than they did on the night of July 19 and morning of July 20 when they 

intentionally shot at my face, twice, when I was not even near any protestors."); ECF 117 at 5 

(Ms. Katz stating: "Because of how federal agents treated me, I have stopped covering the 

Portland protests."). Most of the declarants, however, emphasize that they intend to continue 

covering or observing the protests despite their fear of continued injury or targeting by the 

Federal Defendants. This fear is not unreasonable or speculative. Plaintiffs and the other 

declarants were repeatedly subject to violent encounters with federal officers when covering the 

Portland protests. It is not hypothetical or mere conjecture. Instead, it is likely that they and other 

journalists and legal observers will face such treatment again if they cover protests in Portland 

policed by agents of the Federal Defendants. Moreover, the mere threat of harm, without further 

action, can have a chilling effect. Brodheim v. Cry, 584 F.3d 1262, 1270 (9th Cir. 2009). 

The Court recognizes that that there are some violent individuals at these protests, 

including some who throw dangerous items at law enforcement officers, such as rocks, frozen 

water bottles, fireworks, and Molotov cocktail-type devices. Law enforcement also face arson 

events, including in dumpsters and debris being piled and set on fire. The situation can be 

dangerous and difficult for law enforcement. The fact that there are some violent offenders, 

however, does not give the Federal Defendants carte blanche to attack journalists and legal 

observers and infringe their First Amendment rights. See Black Lives Matter Seattle-King Cty. v. 

City of Seattle, Seattle Police Dep 't, 2020 WL 3128299, at *3 (W.D. Wash. June 12, 2020). 

Further, many declarants note that they have covered protests in war zones around the world and 
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in areas with riotous protests such as Hong Kong, Oakland, and Seattle, and have never been 

subjected to the type of egregious and violent attacks by law enforcement personnel as they have 

suffered in Portland. If military and law enforcement personnel can engage around the world 

without attacking journalists, the Federal Defendants can respect Plaintiffs' First Amendment 

rights in Portland, Oregon. 

In addition, the change in enforcement tactics does not serve to remove the chilling effect 

of the Federal Defendants' conduct for the same reason it does not moot Plaintiffs' claims. It is 

subject to change without notice and whenever the Federal Defendants assert that it is needed. It 

also has been the subject of conflicting public statements, which would not give a person of 

ordinary firmness confidence that the Federal Defendants are not poised and ready to return to 

the streets of Portland at any moment and to continue with the previous modus operandi. 

Regarding the third factor, the Federal Defendants argue that Plaintiffs fail to show that 

any protected activity was a substantial or motivating factor in any purported conduct. The 

Federal Defendants assert that in every video submitted by Plaintiffs after the TRO went into 

effect, every journalist or authorized legal observer who was purportedly targeted was standing 

between law enforcement officers and protesters and sometimes also standing next to or behind 

protesters. Thus, argue the Federal Defendants, legal observers and journalists were not being 

intentionally targeted but merely were "inadvertently" hit. The Federal Defendants conclude that 

the circumstantial evidence does not support any retaliatory intent, and Plaintiffs have not shown 

a likelihood of success on the merits. 

The Court reaches a different conclusion from the evidence. The issue is not as simple as 

whether a legal observer is standing "between" law enforcement personnel and protesters. For 

example, the Court's view of the two videos showing the pepper spray or mace attack on the 
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legal observers reveals that this evidence supports the finding that journalists or legal observers 

were targeted and not inadvertently hit. They were standing together along the fence protecting 

the courthouse. There may have been protesters at some point standing behind them, although 

not close behind them, based on the video. Thus, the journalists or legal observers may have 

been "between" the law enforcement at the fence and some set of protesters further back from 

the fence. But based on the video, it is clear that the pepper spray was not aimed at protesters 

standing further back from the fence. The spray appears to have been intentionally directed at 

close range into the faces and eyes of the journalists or legal observers. 

Additionally, from the Court's review, there are videos showing journalists not standing 

in between law enforcement and protesters, yet they also appear to have been targeted by agents 

of the Federal Defendants. For example, the video from Mr. Conley from July 24, 2020, from the 

time count of approximately 6:30 to 7:40, supports the finding that he was targeted. Federal 

agents fired on him when he was not near protesters, after he had repeatedly identified himself as 

press, after many federal officers had returned to the courthouse and were safe from the volatile 

situation of apprehending the woman and the man who had attempted to interfere with the 

woman's apprehension, and after the pan of Mr. Conley's camera showed that the nearest person 

was another photographer. The next two nearest people were yards away and were on one side a 

medic behind a shield and on the other side a single protester yelling taunts. A federal officer 

shone a bright light at Mr. Conley, making his and his neighboring photographer's press status 

even more identifiable, and then fired at Mr. Conley. 
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The Court also finds it to be a reasonable interpretation8 that Ms. Ellis and another 

journalist were targeted when on July 24, 2020, they were forced to disperse, despite the TRO 

and their clearly identifiable status as press. Further, the Court finds that the video posted by 

Ms. Molli from early morning on July 30th supports a finding of targeting. This video shows 

journalists taking video and pictures of a munition that had been fired by federal officers. There 

were only a handful of journalists and many law enforcement officers, no protesters. Suddenly, 

one officer fired a less-lethal munition directly at the journalists recording the events. 

Moreover, there are declarations that do not have video. The Federal Defendants do not 

address these. For example, Ms. Elsesser states that on July 25th she was standing by herself, 

across the street from the courthouse, with no protesters around when she was shot with a 

munition in the back of her arm. Ms. Katz states that on July 27th she was attempting to 

photograph the arrest of a protester when a federal agent physically blocked her. When she took 

a step to the side to get another angle, he physically shoved her away. These videos and 

declarations are all circumstantial evidence supporting retaliatory animus. 

The Federal Defendants cite two unpublished Ninth Circuit decisions in support of their 

argument that in responding to some violent offenders in protesting crowds, any incidental 

burden on the First Amendment rights of journalists and legal observers is acceptable. These 

unpublished-and thus non-precedential-cases are unpersuasive. The Court follows published 

Ninth Circuit precedent, including Collins, which instructs that the proper response to violence is 

to arrest the violent offenders, not prophylactically suppress First Amendment rights. See 

Collins, 110 F.3d at 1372. 

8 The Court makes no determination regarding clear and convincing evidence needed for 
a finding of contempt. 
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The Federal Defendants also argue that they have a formal policy of supporting First 

Amendment rights and contend that Plaintiffs fail to show otherwise. The Federal Defendants 

may not, however, hide behind a formal policy if in practice they do not conform to that policy. 

See Castro v. Cty. of Los Angeles, 833 F.3d 1060, 1075 n.10 (9th Cir. 2016) (en bane) (noting 

that a defendant cannot escape its "actual routine practices" by "pointing to a pristine set of 

policies"). At this stage of the litigation, the Court is persuaded by the number of alleged acts 

and the expert testimony of Mr. Kerlikowske that the conduct of the federal officers has not been 

reflective of a policy or practice of respecting First Amendment rights. Mr. Kerlikowske opines 

that the federal officers repeatedly have engaged in excessive force against journalists and legal 

observers, have not used appropriate crowd control tactics, and improperly have fired at the 

head, heart, and backs of journalists and legal observers when such conduct is generally not 

permitted. Even the Federal Defendants' own witnesses have conceded that shooting persons in 

such a manner is inappropriate. See, e.g., ECF 136-2 at 13, FPS 824 Dep. Tr. 34:14-21 (testifying 

that shooting a person in the back who is not doing anything violent is not appropriate); 

ECF 136-3 at 8, CBP NZ-1 Dep. Tr. 3 7: 18-25 (testifying that shooting a person in the back is not 

something that an agent or officer should do). Mr. Kerlikowske also opines that the augmented 

federal force deployed in Portland does not have the appropriate training for policing urban 

protests and crowd control and does not have the appropriate supervision and leadership. The 

Court finds these opinions persuasive, and they provide further circumstantial evidence of 

retaliatory intent. 

In sum, Plaintiffs provide substantial circumstantial evidence of retaliatory intent to 

show, at the minimum, serious questions going to the merits. Plaintiffs submit numerous 

declarations and other video evidence describing and showing situations in which the declarants 
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were identifiable as press, were not engaging in unlawful activity or even protesting, were not 

standing near protesters, and yet were subjected to violence by federal agents under 

circumstances that appear to indicate intentional targeting. Contrary to the Federal Defendants' 

arguments, this evidence does not show that the force used on Plaintiffs was merely an 

"inadvertent" consequence of otherwise lawful crowd control. Also, Plaintiffs submit expert 

testimony opining about repeated instances of excessive force being used against journalists and 

legal observers and failures of training and leadership with the augmented federal force sent to 

Portland, which is further circumstantial evidence supporting Plaintiffs' claim. Thus, Plaintiffs' 

have shown the elements of First Amendment retaliation. 

b. Right of Access to Public Streets and Sidewalks 

The First Amendment prohibits any law "abridging the freedom of speech, or of the 

press[.]" U.S. Const., amend. I. Although the First Amendment does not enumerate special rights 

for observing government activities, "[t]he Supreme Court has recognized that newsgathering is 

an activity protected by the First Amendment." United States v. Sherman, 581 F.2d 1358, 1361 

(9th Cir. 1978); see Branzburg, 408 U.S. at 681 ("[W]ithout some protection for seeking out the 

news, freedom of the press could be eviscerated."). 

As the Ninth Circuit has explained: "the Supreme Court has long recognized a qualified 

right of access for the press and public to observe government activities." Leigh, 677 F.3d at 898. 

By reporting about the government, the media are "surrogates for the public." Richmond 

Newspapers, Inc. v. Virginia, 448 U.S. 555,573 (1980) (Burger, C.J., announcing judgment); see 

also Cox Broad. Corp. v. Cohn, 420 U.S. 469, 91 (1975) ("[I]n a society in which each 

individual has but limited time and resources with which to observe at first hand the operations 

of his government, he relies necessarily upon the press to bring to him in convenient form the 

facts of those operations."). As further described by the Ninth Circuit, "[w]hen wrongdoing is 
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underway, officials have great incentive to blindfold the watchful eyes of the Fourth Estate." 

Leigh, 677 F.3d at 900 (quoting Timothy B. Dyk, Newsgathering, Press Access, and the First 

Amendment, 44 STAN. L. REV. 927, 949 (1992) (alteration in original) ("[W]hen the government 

announces it is excluding the press for reasons such as administrative convenience, preservation 

of evidence, or protection of reporters' safety, its real motive may be to prevent the gathering of 

information about government abuses or incompetence.")). 

The Federal Defendants argue that journalists have no right to stay, observe, and 

document when the government "closes" public streets. This argument is not persuasive. First, 

the Federal Defendants are not the entities that "close" state and local public streets and parks; 

that is a local police function. 9 Second, the point of a journalist observing and documenting 

government action is to record whether the "closing" of public streets (e.g., declaring a riot) is 

lawfully originated and lawfully carried out. Without journalists and legal observers, there is 

only the government's side of the story to explain why a "riot" was declared and the public 

streets were "closed" and whether law enforcement acted properly in effectuating that order. 

Third, the Federal Defendants have not shown that any journalist or legal observer has harmed 

any federal officer or damaged any federal property, and if any journalist, legal observer, or 

person masquerading as a journalist or legal observer were to attempt to do so, the preliminary 

injunction would not protect them. Thus, the stated need to protect federal property and the 

safety of federal officers is not directly affected by allowing journalists and legal observers to 

stay, observe, and record events. 

The Federal Defendants argue that Plaintiffs improperly rely on Press-Enterprise Co. v. 

Superior Court ("Press-Enterprise IF'), 478 U.S. 1 (1986), to articulate the standard to apply in 

9 See n.2, supra. 
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evaluating likelihood of success in Plaintiffs' claim ofright of access. The Court rejects this 

aregument. 

In Press-Enterprise II, the Supreme Court established a two-part test for a claim of 

violation of the right of access. First, the court must determine whether a right of access attaches 

to the government proceeding or activity by considering whether the place and process have 

historically been open to the press and general public and whether public access plays a 

significant positive role in the functioning of the particular process in question. Press-Enterprise 

II, 478 U.S. at 8-9. Second, if the court determines that a qualified right applies, the government 

may overcome that right only by demonstrating "an overriding interest based on findings that 

closure is essential to preserve higher values and is narrowly tailored to serve that interest." Id. 

at 9 ( citation omitted); see also Leigh, 677 F .3d at 898 ( discussing Press-Enterprise fl). The 

public streets, sidewalks, and parks historically have been open to the press and general public, 10 

and public observation of law enforcement activities in these public fora plays a significant 

positive role in ensuring conduct remains consistent with the Constitution. 

The Federal Defendants argue that they have a strong and overriding government interest 

in protecting federal property. The Court agrees that protecting federal property is a strong 

10 The Federal Defendants argue that the proper question is whether there historically was 
access after the closure order that is at issue-the unlawful assembly declaration and dispersal 
order. The Court disagrees that access is evaluated after the closure that is challenged. Access is 
considered before the closure that is challenged to determine whether the closure is unduly 
burdening First Amendment rights. For example, the Supreme Court in Press-Enterprises II did 
not evaluate whether the press and public had access to preliminary criminal proceedings that 
were subject to a legitimate closure order, but whether they had access to preliminary criminal 
proceedings generally. 478 U.S. at 10. Even if the Federal Defendants' assertion of how to frame 
the first question in Press-Enterprises II is correct, however, as noted above, it is not at issue in 
this motion because the City previously has stipulated that even after it has declared an unlawful 
assembly and issued a lawful dispersal order on state and local property, journalists and 
authorized legal observers may remain. 
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government interest, but the Federal Defendants must craft a narrowly tailored response to 

achieve that government interest without unreasonably burdening First Amendment rights. The 

Federal Defendants simply assert that dispersing everyone is as narrowly tailored as possible and 

to allow anyone to stay after a dispersal order is not practicable or workable. The record, 

however, belies this assertion. 

The City, by stipulated preliminary injunction, does not require journalists and authorized 

legal observers to disperse, even when there has been an otherwise lawful general order of 

dispersal. After issuing the first TRO directed against the City, the Court specifically invited the 

City to move for amendment or modification if the original TRO was not working or to address 

any problems at the preliminary injunction phase. Instead, the City stipulated to a preliminary 

injunction that was nearly identical to the original TRO, with the addition of a clause relating to 

seized property. The fact that the City did not ask for any modification and then stipulated to a 

preliminary injunction is compelling evidence that exempting journalists and legal observers is 

workable. 11 Moreover, the City supports Plaintiffs' request for an injunction against the Federal 

Defendants, both the TRO and this preliminary injunction. Additionally, as discussed previously, 

Plaintiffs' expert witness Mr. Kerlikowske provides qualified, relevant, and persuasive testimony 

11 At oral argument, counsel for the City noted that the City might request from Plaintiffs 
a possible modification to the stipulated preliminary injunction. The City noted it had 
encountered some issues with persons with "press" markings intermingling with protesters and 
interfering with law enforcement. The Federal Defendants argue that this is "proof' that the 
preliminary injunction is "unworkable." Whether the City might request a modification at some 
point in the future, however, is not evidence of unworkability. Additionally, the City's stipulated 
preliminary injunction does not contain the indicia of journalists and legal observers that they 
"stay to the side" and not intermix with protesters, which is included in the preliminary 
injunction below, and does not contain the express prohibition on press and legal observers 
impeding, blocking, or interfering with law enforcement activities, which also is included below. 
Further, the fact that there might be room for improvement of a preliminary injunction does not 
make it unworkable. The Court is mindful not to let the perfect be the enemy of the good. 
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showing that the relief provided in the TRO against the Federal Defendants is workable. He also 

explains that during his tenure in Seattle, law enforcement did not target or disperse journalists 

and there were no adverse consequences. Numerous declarants also testified that they were not 

dispersed during protests in other locations. Thus, it is workable and feasible to disperse 

protesters generally but not require the dispersal of journalists and authorized legal observers. 

The Federal Defendants' blanket assertion that federal officers must disperse everyone is 

rejected. 

Further, the Federal Defendants' objections to the workability of the TRO primarily focus 

on concerns regarding when journalists and legal observers "intermingle" with protesters. The 

first concern is that federal officers will violate the injunction if a journalist or legal observer is 

subject to crowd control tactics when mixed with the crowd. The preliminary injunction contains 

protections for this scenario. It adds, different from the TRO, the indicia of a journalist and legal 

observer that they stay to the side of the protest and not intermix with protesters. It also retains 

the protection for law enforcement that the incidental exposure of journalists and legal observers 

to crowd control devices is not a violation of the injunction. 

The Federal Defendants' second concern with the intermingling of journalists and legal 

observers and protesters is that journalists and legal observers may interfere with law 

enforcement, particularly if allowed to stay after dispersal order. The preliminary injunction, 

however, retains the TR O's instruction that journalists and legal observers must comply with all 

laws other than general dispersal orders. For further clarity, the preliminary injunction expressly 

adds the provision that journalists and legal observers may not impede, block, or otherwise 

interfere with the lawful conduct of the federal officers. 
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The Federal Defendants also express concern that persons may disguise themselves as 

press and commit violent or illegal acts. The preliminary injunction, however, does not protect 

anyone who commits an unlawful act. The Federal Defendants have the same authority to arrest 

or otherwise engage with persons who commit unlawful acts, regardless of their clothing. 

Moreover, most of this concern expressed by the Federal Defendants focuses on persons self

identifying as press who are mixed with protesters or interfering with law enforcement. The 

preliminary injunction's addition of the indicia of press as staying to the side and not intermixing 

with protesters and express prohibition on interfering with law enforcement further addresses this 

concern. Further, Mr. Kerlikowske's declarations containing his expert opinions are persuasive 

in discounting this possibility. 

The Federal Defendants also argue that requiring federal officers to wear larger unique 

identifying markings is not workable and is not connected to Plaintiffs' claims in this case. The 

Federal Defendants assert that such markings will interfere with an officer's ability to reach 

necessary equipment and are unnecessary because most officers already wear some unique 

identifying number somewhere on their uniform. The Federal Defendants were unable, however, 

to identify specific officers from videos when asked to do so by the Court. The current 

identifying markings are not of sufficient visibility. The Court does not find it credible that there 

is no possible location on the helmet or uniforms on which more visible markings can be placed. 

The Court is persuaded by Mr. Kelikowske's expert opinion that unique identifying markings are 

feasible, important, and will not interfere with the federal officers' ability to perform their duties. 

The Court also finds that such a requirement is related to Plaintiffs' claims because, as noted by 

Mr. Kerlikowske, these markings would deter the very conduct against which Plaintiffs have 

filed suit. 
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At this stage of the lawsuit, there are at least serious questions regarding Plaintiffs' right 

of access, whether the government will be able to meet its burden to overcome that right of 

access, the federal officers' tactics directed toward journalists and other legal observers, and 

whether restrictions placed upon them by the Federal Defendants are narrowly tailored. Thus, 

Plaintiffs' meet this factor for their claim alleging a violation of their right of access. 

2. Irreparable Harm 

Plaintiffs also must show that they are "likely to suffer irreparable harm in the absence of 

preliminary relief." See Winter, 555 U.S. at 20. The Ninth Circuit has explained that "speculative 

injury does not constitute irreparable injury sufficient to warrant granting a preliminary 

injunction. A plaintiff must do more than merely allege imminent harm sufficient to establish 

standing; a plaintiff must demonstrate immediate threatened injury as a prerequisite to 

preliminary injunctive relief." Boardman v. Pac. Seafood Gip., 822 F.3d 1011, 1022 (9th 

Cir. 2016) (emphasis in original) (simplified). 

The Federal Defendants argue that Plaintiffs face no threat of immediate injury, 

particularly because of the changed enforcement tactics. The Federal Defendants assert that 

Plaintiffs have provided no evidence that the chances of encountering a federal officer at a 

protest is higher in August 2020 than it was in August 2019 or August 2018. 

The Federal Defendants' latter assertion is without merit. The Federal Defendants have 

sent numerous additional federal officers to Portland with the stated mission to protect federal 

property and persons. Plaintiffs provide evidence that these officers routinely have left federal 

property and engaged in crowd control and other enforcement on the streets, sidewalks, and 

parks of the City of Portland. Plaintiffs' expert Mr. Kerlikowske opines that the federal officers 

and supervisors have insufficient and improper experience and leadership to handle the 

conditions during the Portland protests. Additionally, Plaintiffs provide evidence that the 
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augmented federal police force has remained in Portland, that it will stay in Portland ready to 

deploy at any moment, and that there are no plans for any officers to withdraw from Portland, at 

least not until it is "certain" that federal property is "safe." This provides significant evidence 

that journalists and legal observers are more likely to encounter a federal officer during a protest 

in August 2020 than in 2019 or 2018, when there was no augmented federal police force or 

Operation Diligent Valor. 

Regarding the Federal Defendants' argument that the voluntary change in tactics has 

decreased the immediacy of any claim of injury, thereby mitigating irreparable harm, the Ninth 

Circuit has rejected a similar argument. In Boardman, the defendants argued that there was no 

immediate danger of harm because the defendants had voluntarily ceased certain conduct. 822 

F.3d at 1023. The defendants had voluntarily terminated a disputed merger and entered into a 

stipulation not to enter into a purchase transaction while the Oregon Attorney General's 

investigation was ongoing. Id. The stipulation was terminable upon 60-days' notice to the 

District Court and the Oregon Attorney General. The Ninth Circuit concluded that the District 

Court did not abuse its discretion in finding irreparable harm. Id. 

The Ninth Circuit focused on the fact that the voluntarily stipulation was terminable with 

60-days' notice, the defendants had a history of negotiating in secret, the stipulation was limited 

to a "purchase transaction" and the transaction could take other contractual forms, and the 

exclusive marketing agreement between the two defendants had expired (thereby incentivizing a 

merger). Id. The Ninth Circuit noted: "A threat of irreparable harm is sufficiently immediate to 

warrant preliminary injunctive relief if the plaintiff 'is likely to suffer irreparable harm before a 

decision on the merits can be rendered."' Id. (quoting Winter, 555 U.S. at 22). For the plaintiff to 

be injured in Boardman, the defendants would have had to give 60-days' notice and then not 
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have the district court otherwise intervene, or negotiate in secret and reach a form of deal not 

considered a "purchase agreement," or other steps that arguably were attenuated or provided the 

plaintiffs some opportunity to request emergency relief. Nonetheless, the Ninth Circuit agreed 

that the potential injury was immediate and irreparable for purposes of preliminary injunctive 

relief. 

Plaintiffs' irreparable injury here is not nearly as attenuated as Boardman and indeed is 

much more immediate because it could happen without any prior notice to the Court. The Court 

has already found that Plaintiffs face irreparable harm from the Federal Defendants' conduct. 12 

12 The Federal Defendants cite Rendish v. City of Tacoma, 123 F.3d 1216, 1226 (9th 
Cir. 1997), for the proposition that claims alleging First Amendment retaliation are not entitled to 
a presumption of irreparable harm. Rendish involved a public employee who was terminated and 
alleged First Amendment retaliation. Id. at 1218. The district court found that the plaintiff was 
not likely to succeed on the merits of her claim. Id. at 1226. The Ninth Circuit concluded: 
"Because the district court's assessment that Rendish did not show a likelihood of success was 
accurate, it did not abuse its discretion in finding no irreparable harm based on a loss of her 
constitutional rights." Id. The court rejected the plaintiff's argument that despite the district 
court's conclusion that the plaintiff would not have succeeded on the merits, the district court 
was required to presume irreparable harm, noting that there is no such presumption. Id. 

Rendish provides no support for the contention that when a court concludes that plaintiffs are 
likely to succeed on the merits of a claim that their constitutional rights have been violated, the 
plaintiffs are not entitled to a presumption of irreparable harm. Indeed, the opposite is true. See, 
e.g., Doe v. Harris, 772 F.3d 563, 583 (9th Cir. 2014) ("A 'colorable First Amendment claim' is 
'irreparable injury sufficient to merit the grant of relief."' ( quoting Warsoldier v. Woodford, 418 
F.3d 989, 1001 (9th Cir. 2005)) (affirming grant of preliminary injunction)); Afelendres v. 
Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) ("It is well established that the deprivation of 
constitutional rights 'unquestionably constitutes irreparable injury."' (quoting Elrod v. Burns, 
427 U.S. 347, 373 (1976)); Assoc. Press v. Otter, 682 F.3d 821, 826 (9th Cir. 2012) (noting that 
"[t]he loss of First Amendment freedoms, for even minimal periods of time, unquestionably 
constitutes irreparable injury" and reversing and remanding for entry of preliminary injunction 
(alteration in original) ( quoting Elrod)); Klein v. City of San Clemente, 584 F.3d 1196, 1207-08 
(9th Cir. 2009) ("Both this court and the Supreme Court have repeatedly held that the loss of 
First Amendment freedoms, for even minimal periods of time, unquestionably constitutes 
irreparable injury." (simplified) (reversing and remanding for entry of preliminary injunction)); 
Black Lives Matter Seattle-King Cty. v. City of Seattle, Seattle Police Dep 't, 2020 WL 3128299, 
at *4 (W.D. Wash. June 12, 2020) ( citing Melendres and Otter and finding irreparable harm for 
First Amendment retaliation claims because "[ t ]he use of less-lethal, crowd control weapons has 
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After the Court's initial finding of irreparable harm to support the TRO, Plaintiffs provided even 

more evidence that journalists' First Amendment rights have been chilled, including declarations 

in which journalists describe being subject to less lethal munitions that required the journalist to 

stop covering the protests for the night or for some period of time, or chilled the journalist from 

returning to cover the protests in the future. See, e.g., ECF 88 at 2 (Ellis Deel.~ 6, "Federal 

agents prevented me from doing my job twice on the night of July 23-24."); ECF 89 at 4 

(Elsesser Deel. il 13, "If I am asked to cover the protests again, I would refuse unless I had a 

bulletproof vest (which are in short supply in Portland at the moment) to wear because I am 

fearful that federal agents would injure me or worse."); ECF 91 at 3 (Hollis Deel.~ 8, "After the 

federal agents shot me, I turned and ran and returned to my hotel."); ECF 116 at 3 (Jeong Deel. 

~~ 7-8, noting that because she was shoved down to the ground by a federal officer she 

"ultimately left much earlier than I had planned" with respect to covering that night's protest); 

ECF 117 at 5 (Katz Deel. il 15, "Because of how federal agents treated me, I have stopped 

covering the Portland protests."). 

already stifled some speech even if momentarily"); Freedom for Immigrants v. US. Dep 't of 
Homeland Sec., 2020 WL 2095787, at *5 (C.D. Cal. Feb. 11, 2020) ("Because FFI has 
demonstrated that DHS's conduct likely contravenes its First Amendment rights, FFI satisfies the 
irreparable harm requirement for preliminary injunctive relief."); Nat'! Rijle Ass 'n of Am. v. City 
ofLos Angeles, 441 F. Supp. 3d 915, 938-39 (C.D. Cal. 2019) ("In this case, Plaintiffs have 
sufficiently demonstrated that they are likely to be deprived of their First Amendment rights
the deprivation of which is 'well established' to constitute irreparable harm. Defendants' primary 
argument to the contrary is that Plaintiffs have not provided admissible evidence of irreparable 
ham1. But Plaintiffs have provided ample evidence of a likely First Amendment violation, which 
is enough to satisfy the Winter standard." ( citations omitted) (granting preliminary injunction)); 
see also l lA Charles Alan Wright, FEDERAL PRACTICE & PROCEDURE,§ 2948.1 (2d ed. 2004) 
("When an alleged deprivation of a constitutional right is involved, most courts hold that no 
further showing of irreparable injury is necessary."). Plaintiffs have demonstrated that they are 
likely to be deprived of their First Amendment rights and that is sufficient to show irreparable 
harm. 
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The only change is the Federal Defendants' "agreement" with Oregon Governor Kate 

Brown and voluntarily cessation of certain enforcement tactics. This change in enforcement is 

replete with caveats. It is terminable at any time and without any notice to this Court or Plaintiffs 

if the Federal Defendants believe that federal property or persons are not secure. Seen. 6, supra. 

It is also subject to the federal officers being able to leave the building at any time for a specific 

incident of enforcement, even if the agreement itself has not changed. For example, although the 

federal officers' modified enforcement role was announced on July 29, 2020, to begin the next 

day, Plaintiffs have submitted testimony and video evidence from that night (to be precise, from 

the early morning on July 30, 2020), of federal officers firing tear gas and flash bang munitions 

at journalists. See ECF 118 at 4. There was no one nearby on the street but numerous federal 

enforcement officers and six journalists when the munitions were deployed. 

Moreover, the Federal Defendants have emphatically and repeatedly denied that they 

have engaged in any wrongful or unlawful conduct. Thus, there is no indication that their crowd 

control tactics, which the Court has already found to support both a finding of success on the 

merits and likelihood of irreparable harm, and which Plaintiffs' expert has characterized as 

including excessive force, would change if they re-engage in crowd control enforcement and the 

Court's injunctive relief is no longer in place. 

Indeed, the Court has serious concerns that the Federal Defendants have not fully 

complied with the Court's original TRO. The Court has reviewed all of the testimony and videos 

submitted by Plaintiffs after the Court issued its TRO, and although some of the evidence is 

ambiguous or less persuasive, some of the evidence describes and shows at least some conduct 

that appears to target journalists and legal observers, as opposed to incidentally or inadvertently 

reaching them as part of crowd control or enforcement against violent offenders. 
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Further, the Court does not agree with the Federal Defendants that given the magnitude 

of irreparable injury at stake in this case, the Court is required to wait until new and additional 

irreparable injury is inflicted on Plaintiffs to issue prospective injunctive relief. As the Ninth 

Circuit emphasized in Boardman, a threat of irreparable injury is sufficiently immediate if it is 

likely to occur before a decision on the merits can be issued. Boardman, 822 F.3d at 1023. Given 

the Federal Defendants' public statements and discovery responses relating to Operation Diligent 

Valor, the current situation relating to the protests in Portland, and the current situation regarding 

the local police presence in Portland, the Court finds that it is sufficiently likely that federal 

officers will re-engage in "protecting federal property and persons" and will return to 

enforcement tactics before a decision on the merits in this case can be issued. Thus, Plaintiffs 

have sufficiently shown irreparable injury. 

Moreover, the Court takes guidance from the Supreme Court and Ninth Circuit's 

discussions regarding the Court's authority relating to issuing injunctions generally and 

predicting future violations in this context. The Supreme Court has noted that in addition to a 

court retaining the ability to hear a case after voluntarily cessation ( considerations of mootness ), 

"the court's power to grant injunctive relief survives discontinuance of the illegal conduct." 

United States v. W T. Grant Co., 345 U.S. 629, 633 (1953). "The necessary determination is that 

there exists some cognizable danger of recurrent violation, something more than the mere 

possibility which serves to keep the case alive." Id. In making this determination, the district 

court's "discretion is necessarily broad and a strong showing of abuse must be made to reverse it. 

To be considered are the bona fides of the expressed intent to comply, the effectiveness of the 

discontinuance and, in some cases, the character of the past violations." Id. The Ninth Circuit has 
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discussed "the factors that are important in predicting the likelihood of future violations" as 

follows: 

the degree of scienter involved; the isolated or recurrent nature of 
the infraction; the defendant's recognition of the wrongful nature 
of his conduct; the extent to which the defendant's professional 
and personal characteristics might enable or tempt him to commit 
future violations; and the sincerity of any assurances against future 
violations. 

Fed. Election Comm 'n v. Furgatch, 869 F.2d 1256, 1263 n.5 (9th Cir. 1989). These factors are in 

addition to "the commission of past illegal conduct, [which] is highly suggestive of the 

likelihood of future violations." Id. 

Considering these factors, whether as articulated by the Supreme Court in WT Grant or 

the Ninth Circuit in Furgatch, the Federal Defendants' voluntary cessation of conduct13 does not 

demonstrate effective discontinuance and serious questions remain with respect to the likelihood 

of Plaintiffs' future injury. In addition, under the WT. Grace factors, there has been no expressed 

intent by the Federal Defendants to comply with the Court's TRO. To the contrary, the Federal 

Defendants have stated that the order is "offensive" and that it "shouldn't affect anything [the 

Federal Defendants are] doing" in Portland. ECF 147-6 at 3 (statement by Acting Deputy 

13 The Federal Defendants argue that they have not voluntarily ceased conduct because 
they dispute that they have engaged in any unlawful conduct. Regardless of how they 
characterize the lawfulness of their conduct, however, their argument is that because of the 
changed circumstances, Plaintiffs can no longer show irreparable injury. The changed 
circumstances on which the Federal Defendants rely, however, is the agreement between state 
and federal authorities that the federal officers would "stay in the building" and state and local 
police would take over more direct policing. The specifics of this agreement have been redacted 
by the Federal Defendants. See ECF 147-8 at 2. According to White House Senior Advisor 
Stephen Miller, however, the agreement does not include a "phased withdrawal." ECF 147-5 
at 2. Nonetheless, this agreement and the Federal Defendants' voluntary change in enforcement 
as a result of the agreement is the voluntary cessation triggering the changed circumstances on 
which the Federal Defendants rely. Thus, the Court must analyze whether it supports the Federal 
Defendants' assertion that there no longer exists a cognizable risk ofrecurrent violations. 
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Secretary Ken Cuccinelli). Also, as reflected in Plaintiffs' motion for contempt, despite the 

issuance of the TRO, the Federal Defendants appear to have engaged in at least some conduct 

that continues to target journalists and legal observers in violation of the Court's TRO. This 

raises concerns regarding future conduct if there is no injunction in place, because even with a 

Court order in place, improper conduct appears to have continued. Regarding the effectiveness of 

the Federal Defendants' stated discontinuance, as discussed above, it is not very effective while 

the out-of-town federal agents remain in Portland because the discontinuance is terminable at 

will by the Federal Defendants and, thus, only temporary. Finally, the character of the recent past 

violations by the Federal Defendants in Portland is particularly egregious. 

Considering the Ninth Circuit's Furgatch factors, first, the Federal Defendants' past 

violations are highly suggestive of future harm. Second, the degree of scienter involved is high 

for violations triggering the requested injunctive relief, because it relates to targeting of 

journalists and legal observers and not merely incidental harm to them during crowd control. 

Further, because Plaintiffs agreed to the modification to the injunction that journalists and legal 

observers stay to the side, the risk of incidental targeting is diminished. Third, the occurrences 

were not isolated-Plaintiffs provided significant evidence of numerous journalists and legal 

observers who were targeted by the Federal Defendants. Indeed, several of the witnesses have 

experience reporting in war zones around the world and at violent protests in Hong Kong, 

Oakland, and Seattle. They emphasize how they have never been shot at or tear gassed until 

coming to Portland. Fourth, the Federal Defendants have not recognized the wrongful nature of 

their conduct but instead assert that they have only engaged in lawful conduct. They have not 

disciplined any federal agent or officer for any conduct. They moved to dissolve the TRO after 

Plaintiffs moved for contempt. The Federal Defendants, unlike the City of Portland, also did not 
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stipulate to preliminary injunctive relief. Fifth, given the disdainful comments publicly made by 

the highest officials at the Federal Defendants with respect to journalists, legal observers, 

Plaintiffs, protesters, and the City of Portland, the professional and personal characteristics of the 

Federal Defendants show that they are likely to be enabled or tempted to engage in future 

violations. Finally, there have not been sincere assurances given against future violations. 

Accordingly, considering these factors, the Court finds that Plaintiffs have made a sufficient 

showing of threatened future violations by the Federal Defendants causing sufficiently likely 

irreparable injury to Plaintiffs before a decision on the merits can be issued. 

3. Public Interest and Balance of the Equities 

When the government is a party, the last two factors of the injunction analysis merge. 

Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014). Regarding the public 

interest, "[ c ]ourts considering requests for preliminary injunctions have consistently recognized 

the significant public interest in upholding First Amendment principles." Associated Press v. 

Otter, 682 F.3d 821, 826 (9th Cir. 2012) (quotation marks omitted). Further, "it is always in the 

public interest to prevent the violation of a party's constitutional rights." Melendres v. 

Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (quotation marks omitted) (granting an injunction 

under the Fourth Amendment). Regarding balancing the equities, when a plaintiff has "raised 

serious First Amendment questions," the balance of hardships "tips sharply in [the plaintiffs'] 

favor." Cmty. House, Inc. v. City of Boise, 490 F.3d 1041, 1059 (9th Cir. 2007) (alterations in 

original) ( quotation marks omitted). 

The Federal Defendants argue that the normal evaluation of these factors in favor of a 

plaintiff who is likely to succeed on a First Amendment claim does not apply in this case because 

the government's countervailing interests outweigh Plaintiffs' First Amendment concerns. The 

Federal Defendants assert the government's interest in protecting federal property, ensuring the 
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safety of federal officers and other personnel, maintaining public order on federal property, and 

securing the federal courthouse so that it remains open and accessible to the public. The first 

three relate to protecting the courthouse and federal officers, and the final interest relates to 

providing access to the public. 

Regarding protection of the courthouse and officers, the Federal Defendants rely on 

evidence that persons self-identifying as press have engaged in purported misconduct. The Court 

has reviewed all the video and other evidence submitted by the Federal Defendants in support of 

their contentions relating to alleged misconduct of persons self-identifying as press after the 

issuance of the TRO on July 23, 2020. Much of this evidence is ambiguous or shows that persons 

self-identifying as press have intermixed with protesters, have run toward the fence around the 

federal courthouse and stopped, have not actually been press but merely donned clothing (for one 

night) marked "press" hoping to avoid violence by federal officers, or simply have stood by 

while unlawful conduct was engaged in by others. This is not unlawful conduct. 

There is evidence, however, that a few individual persons wearing press indicia on their 

clothing or hats or helmets ( often handwritten), who generally are described by the Federal 

Defendant declarants as not otherwise engaging in any conduct such as reporting, notetaking, 

photographing, or recording, have engaged in the following activities: entering courthouse 

property after the fence was breached and encouraging others to do the same; helping another 

person to breach the fence; shining a flashlight at a police helicopter; kicking a police officer; 

shielding protesters from law enforcement; and throwing an object at law enforcement. This is 

inappropriate conduct, and much of it may be unlawful. The Court shares the Federal 

Defendants' concerns for the safety of federal officers, particularly considering the more than 

100 injuries that have been sustained by federal offices to date. But as discussed above in the 
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context of workability, the preliminary injunction does not protect unlawful conduct, and federal 

officers may arrest anyone, even persons with indicia of press, who are engaging in such 

conduct. 

Further, the preliminary injunction has provisions that expressly address these concerns, 

including providing that one indicia of press or authorized legal observer status is that they stay 

to the side and do not intermix with protesters and that press and legal observers may not 

impede, block, or interfere with law enforcement. Concern over potential unlawful conduct thus 

does not alter the analysis of traditional public interest factors or the balance of equities. 

Moreover, the Court must balance and weigh the equities and public interest. The fact 

that a few people may have engaged in some unlawful conduct does not outweigh the important 

First Amendment rights of journalists and legal observers and the public for whom they act as 

surrogates. Further, there is no evidence that any of the named Plaintiffs engaged in any of the 

purported unlawful conduct described by the Federal Defendants. 

The Federal Defendants' final argument is that the government's interest in preserving 

physical access to courts outweighs Plaintiffs' interests. That argument also is without merit. The 

relevant protests are happening after business hours, and there is no indication that allowing 

journalists and legal observers to stay despite a general dispersal order interferes with public 

access. Thus, none of the government's proffered interests outweigh the public's interest in 

receiving accurate and timely reporting, video, and photographic information about the protests 

and how law enforcement is treating protestors. There also is no need to alter the traditional 

analysis recognizing the significant public interest in First Amendment rights and that in such 

cases the balance of the equities tips sharply in favor of the plaintiff. See Otter, 682 F.3d at 826; 

Cmty. House, 490 F.3d at 1059. 
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4. Conclusion 

The Court GRANTS Plaintiffs' motion for preliminary injunction against the Federal 

Defendants (ECF 134) and Orders as follows: 

PRELIMINARY INJUNCTION 

1. The Federal Defendants, their agents and employees, and all persons acting under 

their direction are enjoined from arresting, threatening to arrest, or using physical force directed 

against any person whom they know or reasonably should know is a Journalist or Legal Observer 

(as explained below), unless the Federal Defendants have probable cause to believe that such 

individual has committed a crime. For purposes of this Order, such persons shall not be required 

to disperse following the issuance of an order to disperse, and such persons shall not be subject 

to arrest for not dispersing following the issuance of an order to disperse. Such persons shall, 

however, remain bound by all other laws. No Journalist or Legal Observer protected order this 

Order, however, may impede, block, or otherwise physically interfere with the lawful activities 

of the Federal Defendants. 

2. The Federal Defendants, their agents and employees, and all persons acting under 

their direction are further enjoined from seizing any photographic equipment, audio- or video

recording equipment, or press passes from any person whom they know or reasonably should 

know is a Journalist or Legal Observer (as explained below), or ordering such person to stop 

photographing, recording, or observing a protest, unless the Federal Defendants are also lawfully 

seizing that person consistent with this Order. Except as expressly provided in Paragraph 3 

below, the Federal Defendants must return any seized equipment or press passes immediately 

upon release of a person from custody. 

3. If any Federal Defendant, their agent or employee, or any person acting under 

their direction seize property from a Journalist or Legal Observer who is lawfully arrested 
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consistent with this Order, such Federal Defendant shall, as soon thereafter as is reasonably 

possible, make a written list of things seized and shall provide a copy of that list to the Journalist 

or Legal Observer. If equipment seized in connection with an arrest of a Journalist or Legal 

Observer lawfully seized under this Order is needed for evidentiary purposes, the Federal 

Defendants shall promptly seek a search warrant, subpoena, or other court order for that purpose. 

If such a search warrant, subpoena, or other court order is denied, or equipment seized in 

connection with an arrest is not needed for evidentiary purposes, the Federal Defendants shall 

immediately return it to its rightful possessor. 

4. To facilitate the Federal Defendants' identification of Journalists protected under 

this Order, the following shall be considered indicia of being a Journalist: visual identification as 

a member of the press, such as by carrying a professional or authorized press pass, carrying 

professional gear such as professional photographic equipment, or wearing a professional or 

authorized press badge or other official press credentials, or distinctive clothing, that identifies 

the wearer as a member of the press. It also shall be an indicium of being a Journalist under this 

Order that the person is standing off to the side of a protest, not engaging in protest activities, 

and not intermixed with persons engaged in protest activities, although these are not 

requirements. These indicia are not exclusive, and a person need not exhibit every indicium to be 

considered a Journalist under this Order. The Federal Defendants shall not be liable for 

unintentional violations of this Order in the case of an individual who does not carry or wear a 

press pass, badge, or other official press credential, professional gear, or distinctive clothing that 

identifies the person as a member of the press. 

5. To facilitate the Federal Defendants' identification of Legal Observers protected 

under this Order, the following shall be considered indicia of being a Legal Observer: wearing a 
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green National Lawyers Guild-issued or authorized Legal Observer hat (typically a green NLG 

hat) or wearing a blue ACLU-issued or authorized Legal Observer vest. It also shall be an 

indicium of being a Legal Observer protected under this Order that the person is standing off to 

the side of a protest, not engaging in protest activities, and not intermixed with persons engaged 

in protest activities, although these are not requirements. 

6. The Federal Defendants are not precluded by the Order from issuing otherwise 

lawful crowd-dispersal orders for a variety of lawful reasons. The Federal Defendants shall not 

be liable for violating this injunction if a Journalist or Legal Observer is incidentally exposed to 

crowd-control devices after remaining in the area where such devices were deployed after the 

issuance of an otherwise lawful dispersal order. 

7. Plaintiffs and the Federal Defendants shall promptly confer regarding how the 

Federal Defendants can place unique identifying markings (using numbers and/or letters) on the 

uniforms and/or helmets of the officers and agents of the Federal Defendants who are specially 

deployed to Portland so that they can be identified at a reasonable distance and without 

unreasonably interfering with the needs of these personnel. Based on the Court's understanding 

that Deputy U.S. Marshals and Courtroom Security Officers stationed in Portland who are under 

the direction of the U.S. Marshal for the District of Oregon are not part of the force that has 

given rise to events at issue in the lawsuit, they are exempt from this requirement. Agents 

wearing plain clothes and assigned to undercover duties also are exempt from this requirement. 

If the parties agree on a method of marking, they shall submit the terms of their agreement in 

writing to the Court, and the Court will then issue a modified preliminary injunction that 

incorporates the parties' agreement. If the parties cannot reach agreement within 14 days, each 

party may submit its own proposal, and each side may respond to any other party's proposal 
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within seven days thereafter. The Court will resolve any disputes on this issue and modify this 

preliminary injunction appropriately. 

8. To promote compliance with this Preliminary Injunction, the Federal Defendants 

are ordered to provide copies of the verbatim text of the first seven provisions of this Preliminary 

Injunction, in either electronic or paper form, within 14 calendar days to: (a) all employees, 

officers, and agents of the Federal Defendants currently deployed in Portland, Oregon (or who 

later become deployed in Portland, Oregon while this Preliminary Injunction is in force), 

including but not limited to all personnel in Portland, Oregon who are part of Operation Diligent 

Valor, Operation Legend, or any equivalent; and (b) all employees, officers, and agents of the 

Federal Defendants with any supervisory or command authority over any person in group (a) 

above. 

9. Plaintiffs need not provide any security, and all requirements under Rule 65(c) of 

the Federal Rules of Civil Procedure are waived. 

10. The Court denies the oral motion by the Federal Defendants to stay this 

preliminary injunction. 

IT IS SO ORDERED. 

DATED this 20th day of August, 2020. 

Isl Afichael H. Simon 
Michael H. Simon 
United States District Judge 
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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

FILED 
AUG 27 2020 

INDEX NEWSPAPERS LLC, DBA 
Portland Mercury; et al., 

Plaintiffs-Appellees, 

V. 

UNITED STATES MARSHALS SERVICE; 
U.S. DEPARTMENT OF HOMELAND 
SECURITY, 

Defendants-Appellants, 

and 

CITY OF PORTLAND, a municipal 
corporation; et al., 

Defendants. 

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 

No. 20-35739 

D.C. No. 3:20-cv-01035-SI 
District of Oregon, 
Portland 

ORDER 

Before: McKEOWN, MILLER, and BRESS, Circuit Judges. 

Order by Judges MILLER and BRESS, Dissent by Judge McKEOWN 

We have received appellants' emergency motion at Docket Entry No. 7 

seeking to stay the district court's August 20, 2020 order pending resolution of this 

appeal. Appellants' request for an immediate administrative stay of the district 

court's August 20, 2020 order pending resolution of the emergency motion is 

granted. See Nken v. Holder, 556 U.S. 418,426 (2009). Based on our preliminary 

review, appellants have made a strong showing of likely success on the merits that 

LAB/MOATT 
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Case: 20-35739, 08/27/2020, ID: 1 '1805415, DktEntry: 14, Page 2 of 3 

the district court's injunction exempting "Journalists" and "Legal Observers" from 

generally applicable dispersal orders is without adequate legal basis. Given the 

order's breadth and lack of clarity, particularly in its non-exclusive indicia of who 

qualifies as "Journalists" and "Legal Observers," appellants have also 

demonstrated that, in the absence of a stay, the order will cause irreparable harm to 

law enforcement efforts and personnel. The August 20, 2020 order is stayed, 

temporarily, pending resolution of the emergency motion. This administrative stay 

preserves the status quo as it existed before the district court's preliminary 

injunction and temporary restraining order. 

This order does not disturb the portion of the district court's August 20, 

2020 order directing the parties to confer regarding identifying markings and 

directing that the parties submit proposals to the district court within 14 days if the 

parties cannot reach an agreement. However, the district court shall not issue a 

final order regarding identifying markings pending this court's resolution of the 

emergency motion. 

Appellees' response to the emergency motion is due by 9:00 a.m. PDT 

September 2, 2020. Appellants' optional reply is due by 5:00 p.m. PDT September 

3, 2020. 
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Case: 20-35739, 08/27/2020, ID: 1 '1805415, DktEntry: 14, Page 3 of 3 

McKEOWN, Circuit Judge, dissenting: 

I respectfully dissent and would deny the Federal Defendants' request for an 

administrative stay. The factual conclusions underlying the entry of a preliminary 

injunction are reviewed for clear error. See Alliance.for the Wild Rockies v. 

Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011 ). In light of the deferential review 

accorded to the district court's factual finding at this stage, the district court's 

extensive factual findings with respect to journalists and legal observers, including 

the finding that the injunction would not impair law enforcement operations to 

protect federal property and personnel, and the fact that a temporary restraining 

order has been in place since July 23, 2020, the government has failed to meet its 

burden to demonstrate either an emergency or irreparable harm to support an 

immediate administrative stay. I concur in the order with respect to the markings. 
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From: SULLIVAN, TIMOTHY P 
</o=exchangelabs/ou=exchange administrative group 
(fydibohf23spdlt)/cn=recipients/cn=e4e315703a084258b9c8db43e104 
925e-sullivan, t> 

To: HEINCY, NICHOLAS 
</o=exchangelabs/ou=exchange administrative group 
(fydibohf23spdlt)/cn=recipients/cn=1d8924ef3c1743edb1624ec303ea 
5fa7-heincy, nic>; CERVANTES, MARCO A 
</o=exchangelabs/ou=exchange administrative group 
(fydibohf23spdlt)/cn=recipients/cn=05569ce0e2154cdf911 d83b1193f 
79d·1-cervantes,>; LOPEZ, ALEX J </o=exchangelabs/ou=exchange 
administrative group 
(fyd ibohf23spd lt)/cn=reci pients/cn =2bbc4d 3923cc469cabfb8185581 d 
d1b1-lopez, alex>; VOSS, CHRISTOPHER M 
</o=exchangelabs/ou=exchange administrative group 
(fyd ibohf23spd lt)/cn=reci pients/cn =3bdfb64d58d74608bc0420e019dc 
16ec-voss, chris> 

Cc: MUNOZ, JESSE D 

Bee: 

</o=exchangelabs/ou=exchange administrative group 
(fyd ibohf23spd lt)/cn=reci pients/cn =45c0b3125f824252880e00c 7 da4d 
f30d-munoz, jess> 

Subject: Re: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary 
Injunction Denied by Ninth Circuit 
Date: Sat Oct 10 2020 00:10:10 EDT 
Attachments: 

(b)(S), (b)(6), (b)(7)(C) and (b)(7)(E) 
i (b)(G), (b)(7)(C) i 
'·-Chief Patrol Ag.ent 

USBP I Special Operations Group 
i (b)(G), (b)(7)(C) i 

Fron (b)(G), (b)(7)(C) 

6)l6)~Tbl{7){C 
Sent: Friday, October 9, 2020 8:52:39 PM 
Toi ===============~ 

{b){6), {b){7){C) 
Cd (b)(6), (b)(7)(C) 

Subject RE: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

(b)(5) 

Sent from my Verizon, Samsung Galaxy smartphone 

-------- Original message --------
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From:! (b)(6), (b)(7)(C) ; 
. ·-·-·-·-·- i 

Date: 10/9/20 6:57 PM (GMT-07:00) 
To:i (b)(6), (b)(7)(C) 

(b)(6), (b)(7)(C) 
i.Cc:i (b)(6), (b)(7)(C) i 
SubJecCFwff:.Tri"dexl~Jewspapers -- Portland-·cTvff-□-ii"resTL1figation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

See below re the fake press in Portland" Get photos of them if possible. 

L._, (b )(6), (b )(7)(C) ·-· ! 

Chief Patrol Agent 
USBP I Special Operations Group 

i (b)(6), (b)(7)(C) i 

From! (b)(6), (b)(7)(C) 

Sent: Friday, October 9, 2020 6:55:51 PM 
To: SCOTTJ RODNEY S~! -----(b-)-(6-),-(b_)(_7)-(C_) ____ _ 

Cc: PADILLA, MANUEL JR i (b)(6), (b)(7)(C) j; PORVAZNIK, ANTHONY J 
(b)(6), (b)(7)(C) ~ 

Subject: Re: Index Newspapers -- Portland Civil Unrest litigation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

Will do" 

i (b)(6), (b)(7)(C) i 
Chief Patrol Agent 
USBP I Special Operations Group 

i (b)(6), (b)(7)(C) : 

From: SCOTT, RODNEY S! (b)(6), (b)(71(C~) ____ ~ 

Sent: Friday, October 9, 2020 6:51 :01 PM 
To:i (b)(6), (b)(7)(C) 

Cc: PADILLA, MANUEL JR! (b)(6), (b)(7)(C) ~ PORVAZN!K, ANTHONY J 
(b)(6), (b)(7)(C) 

Subject: Re: Index Newspapers -- Portland Civil Unrest litigation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

{b){5) 

Rodney Scott 
USBP 

Sent from my iPhone 

On Oct 9, 2020, at 8:47 PM (b)(6), (b)(7)(C) r wrote: 
'-------------'--''-'---''--'----'--'----'--'-----'---------' 
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(b)(S) 
l_ _ __(b)(6),_ (b)(7)(C) ____ j 

Chief Patrol Agent 
USBP I Special Operations Group 

L,·-·-·(b ),(6), (b )(7)(C) ______ _: 

From: SCOTT, RODNEY S!~ _____ <b_H6_l."<~bl,.....,<7l,_<c_) ----~ 

Sent: Friday, October 9, 2020 6:24:22 PM 
,------....,.,...,...,...,,-,-.,.,...,.-,~,-,----------, 

To: PADILLA, MANUEL JR <i (b)(6), (b)(7)(C) i PORVAZNIK, ANTHONY J 
(b)(6), (b)(7)(C) ! SU LL!VAN, TIMOTHY P!.__j~.l(~ktb..H?.l(~)____j ,----------------~ (b)(6) , (b)(7)(C) 

Subject: FW: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

Rodney Scott 

Chief 

US Border Patrol 

US Customs and Border Protection 

! (b)(6), (b)(7)(C) i 
. ! 

<image002.jpg> 

From: COUREY, MARC BENNETT (OCC)i (b)(G), (b)(7)(C) 
Sent: Friday, October 9, 2020 8: 19 PM ~---------~ 
To: MORGAN, MARK AJ (b)(~), (b)(7)(C) . _________ j PEREZ, ROBERT E L __ J~H%.i~!E:H~L.J 

(b)(6), (b)(7)(C) 
Cc: SEGUIN, DEBBIE w! {bH~U'-?_){7){C) ·-·-=-·-·-·-·-.i SCOTT, RODNEY Si (b)(6), (b)(7)(C) i 

(b._)(6), (b)(7)(C) ! ORTIZ, RAUL U (b)(6), (bl!7HCl ! FORET, VERNON T 
(b)(6), (b)(7)(C) i FERRARA WILLIAM i (b)(6), (b)(7)(C) 

i"'" '"m"i; SABATINO, Dl{b) { 6 }b:6), (bl) { 7 >' f CTTT K (Ocq:J 
i (b)(6), (b)(7)(C) i JACKSTA, LINDA L ! !_b)(6), (b)(7)(C) ! 
(OCC)! (b)(6), (b)(7)(C) ! PADILLA, MANUEL JR i (b)(6), (b)(7)(C) 
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! (bl!5), (b)(l)(C) ! HJGHSMII.l::L.ANN..M.8.B.!E.{OC.Ct i ( b )( 6)' ( b )(7)( C) 

(b)(6), (b)(7)(C) 
Subject: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary Injunction Denied by 
Ninth Circuit 

' 
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{b){S) 
Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Friday, August 28, 2020 6:54 AM 
To: MORGAN, MARK A,-i ---(b-)-(6-),-(b-)(-7)-(C_) __ ____,iPEREZ, ROBERT El_ _ _(~){~)_,.J!>X?.K~U 

(b)(6), (b)(7)(C) ! .------------~ 
Cc: SEGUIN, DEBBIE Wi (b)(6), (b)(7)(C) SCOTT, RODNEY S L_(b)(6),_(b)(7)(C) __ i 

(b)(6), (b)(7)(C) ! ORTIZ, RAUL L ! (b)(6), (b)(7)(C) ! PORVAZNIK, ANTHONY 
Ji (b)(6), (b)(7)(C) I; Owen, Todd C (EAC OFO) 1 (b)(6), (b)(7)(C) 

r·(t>H6l, (b)(7)(Cl i; FORET, VERNON T 1 (b)(G), (b)(7)(C) !; FERRARA, WILLIAM 
(b)(6),(bH?HCl ]SABATINO, DIANE Ji (b)(6), (b)(7)(C) 

FALK, SCOTT K (OCC) ! (b)(6),· (b)(7)(C) 

•-.~(~b) ========( 6 )========, (====-====;;::b )~( 7 )-========--( C~) ~=,..............• 

!(b)(6((b)(7)(CJ!JACKSTA, LINDA LJ (b)(6),(b)(7)(C) 

!_ ______ = _J,b)(6~, (b)(7)(C-l, ··-·-·-·-· ! 

Subject RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Stayed by 
Ninth Circuit 
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Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

-------------------·-·-·· 
._ ___ _______c(-----'b )--'--(6-'--),--'-(b--'-)('------'7)--'-(C--'-) _________ : 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, August 24, 2020 9:34 PM 

-----------~ 
To: MORGAN, MARK Ai (b)(6), (b)(7)(C) i PEREZ, ROBERT El_J~H~J~.l~)J?1(~L_i 

(b )(6), (b )(7)(C) : 

Cc: SEGUIN, DEBBIE W i (b)(6) , (b)(!)(C) i SCOTT, RODNEY SL. ___ {b){6JcLbJ.F)(~) ___ __i 

(b)(S) , (b)(7)(C) .ORTIZ, RAUL Li (b)(6),(b)(7)(C) r PORVAZNIK, ANTHONY 
Ji (b)(6),(b)(7)(C)__ ~; Owen, Todd C (EAC OFO)i (~H~H~.lJ?.lJSl, _____________ J 

!;.::·-·-=l.~-=lJ~=t={~=)E=Hc=_l::.::::·-J....:..F_;O:;...;R..,.;,E;:..T.:,;,:.,...,V;;E:;:,R:..,.:..:....:N-=-O...:...N.:_T..:....-=:i ===::---=--:-=---::--::'.(b)(6), (b)(7)(C) 
1 FERRARA, WI LUAM 

~----~(b~)(~6)~, (~b)-'--(7,,,...c)(C;::=:)==========::::..i; ....:..S.:_A=B.:_A:....:.T..:..:.I N..:....O=-•:.....:0::...;IAN E J i (b)(6), (b)(7)(C) 
FALK, SCOTT K (OCC)_.,_i __________ (b_)(6_),_(b_)(_7)_(C_) _____________ . 

{b){6), {b){7){C) 
!(b)(6),(b)(7)(CJUACKSTA, LINDA u (b)(6), (b)(7)(C) 
[_ _________ (b)(6) , (b)(7)(C) ___________ _! 

Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Today 

FOIA CBP 007270 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, August 20, 2020 8:33 PM 
To: MORGAN, MARK Ai (b)(Sl, (b)(7)(Cl ! PEREZ, ROBERT Ei (b)(6), (b)(7)(C) i ,.....:.....::....:.....:..::.:....::....:....:....::..:__:_:__:_.:.....:...:..:.:......:.:._::....:....:.~~------'---'-.....-'----'---..i,,-'-'----i----~ 
i (b)(6), (b)(7)(C) i 
'cc:·-sEGU"IN,-DEBBIE-w ~i ---(b-)-(6-),-(b-)-(7_)(_C_) ---!; SCOTT, RODNEY Si (b)(6), (b)(7)(C) i 

(b)(6),(b)(7)(C) -·r;-nRnz;-·RAurL (b)(6), (b)(?)(c) PORVAZNIK, ANTHONY 
J ! (b)(6), (b)(7)(C) ! Owen, Todd C (EAC OFO)i (b)(6), (b)(7)(C) 

i (b)(Sl, (b)(7)(Cl r; FORET, VERNON T i (b)(6), (b)(7)(C) f; FERRARA, WILLIAM 
(b)(6) , (b)(7)JC) !; SABATINO, DIANE J! (b)(6),(b)(7)(C) 

FALK, SCOTT K OCC ·--~ bJ(llJ;-(EiH7Ht 

{b){6), {b){7){C) 
·-, .,..----,--_-_---:::....-_,..._--=-.--:=._=-::..--=-.-::::..--=----=--=-,----' 
i.~!.'1c1.'21~1':',JJACKSTA, LINDA L! ·-·-·--·-· (b)(6),.(b)(7)(C) 

:_ ________ (b )(6),_ (b )(7)(C) ·-·-·-·-·-· ! 

Subject: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered Today 

FOIA CBP 007271 



Bennett Courey 

FOIA CBP 007272 



CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) i (b)(6), (b)(7)(C) ~-------------~ 
Sent: Thursday, August 6, 2020 7:06 PM 
To: MORGAN, MARK A,_i ---(b-)-(6-),-(b-)(-7)-(C_) __ ____,iPEREZ, ROBERT El_ _ __!!>Jl~U~)J?.H~L.l 
i ______________ (b ~), (~ )(7)( C ) __ _,, _________ _: 

.-=C=--=c"--: -=-S=EG-=--=U..:..:.IN-'-''--=D=--=E=B=-=B:..:..i=E....:..W..:......!::-! :;==~~~~-<b_Hs_),!_b)=<1)_<c~)·-_·-·-_·-·_-· ~~! SCOTT, RODNEY Si (b)(6), (b)(7)(C): 
(!J)(6), (b)(7)(C) iORTIZ, RAUL L ! {bH6),!bH7HC) ; PORVAZNIK, ANTHONY 

J : (b)(6), (b)(7)(C) i Owen, Todd C (EAC OFO) l_ ____________ J~!(~HbJE)J-8, ____________ J 
_(b)(6),_(b)(7)(C) FORET, VERNON T ! (b)(S), (b)(7)(C) :FALK SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
FERRARA, WILLIAM i (b)(6), (b)(7)(C) 

(b)(6), (b)(7)(C) 
i; JACKST A, Li N DA U (b)(6), (b)(7)(C) i 

Subject RE: Index Newspapers -- Portland Civil Unrest litigation -- TRO Extended 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007273 



From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:14 PM 
To: MORGAN, MARK A! (b)(6), (b)(7)(C~) --~: PEREZ, ROBERT Ei_ __ __!!>Jl~U~)J?.H~L.J 

(b)(6), (b)(7)(C) : 
~-----------

Cc: SEGUIN, DEBBIE W ! (b)(6), (b)(7)(C) !; SCOTT, RODNEY S U~)_(~k(!>J(~)_(~J_.! 
(b)(6), (b)(7)(C) i ORTIZ, RAUL U (b)(6), (b)(7)(C) !PORVAZNIK, ANTHONY 

J ! (b)(6), (b)(7)(CL i Owen, Todd C (EAC OFO)!._ _________ j~.l(~klb..H?.l(~l, __________ j 
(b)(6), (b)(7)(C) :; FALK, SCOTT K (OCC) !.J~H~)_,_(b..)E)_(~Jj; FORET, VERNON Ti 

(b)(6), (b)(7)(C) 
FERRARA, WILLIAN. (b){6};-{6}(7r(CJ t JACKSTA, LINDA L <UNDA.L 

-= 
(b)(6), (b)(7)(C) 

Subject Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007274 



Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 
,-------------------·-·· 

~ ___ (_b)_(6_),_(b_)(_7)_(C_) _____ J 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 

---~~~~~-

To: MORGAN, MARK A! (bl!6L!!>l_!7HCl ________ J PEREZ, ROBERT E LJ~K6l.{~)J?H~U 
i (b)(6), (b)(7)(C) 

Cc: SEGUIN, DEBBIE W ! (b)(6),(bH7HCl P; SCOTT, RODNEY S L __ J~H~t,J~)J?)J~L._i 
(b)(6), (b)(7)(C) ! ORTIZ, RAUL U (b)(6),(b)(7)(Cl ! PORVAZNIK, ANTHONY 

J ! (bHG) , (bH7HCl___ !. Owen, Todd C (EAC OFO) ! <'?.!!6JJ.!>l!!H~---·-·-·-·-·-

F'"•1. t•11111c1 !; FOR(b)(6)' (f b7)C(7) (C)TTK OCC 

FERRARA, WILLIAM~ (b)(6), (b)(7)(C) ~ JACKSTA, LINDA L !(b)(6), (b)(7)(C) ! 
(b)(G), (b)(7)(C) 

Subject: Index Newspapers -- TRO Motion Filed in District of Oregon 

FOIA CBP 007275 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

FOIA CBP 007276 



(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007277 



From: 

To: 

(b)(6), (b)(7)(C) and (b)(7)(E) 

Cc: 

Bee: 
Subject: Re: Index Newspapers -- Portland Civil Unrest litigation -- Stay of Preliminary 
Injunction Denied by Ninth Circuit 
Date: Fri Oct 09 2020 21 :21 :56 EDT 
Attachments: 

(b)(6), (b)(7)(C) i 
SOG BTC 

{b )( 5) and {b ){7){E) 

(b)(6), (b)(7)(C) i ~~=~t) 
From:! (b)(6), (b)(7)(C) 
Sent: Friday, October 9, 2020 6:57:25 PM 
To:i (b)(6), (b)(7)(C) 

=============-~ 
{b){6), {b){7){C) 

Cc:! (b)(6), (b)(7)(C) ~----------------
Subject: Fwd: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

i (b )(6), (b )(7)(C) i 
Chief Patrol Agent 

{b){5) 

USBP I Special Operations Group 
i.,·-·-· (b )(6), (b )(7)(C) _______ ! 

FOIA CBP 007278 



Fromi (b)(6), (b)(7)(C) 
Sent: Friday, October 9, 2020 6:55:51 PM 
To: SCOTT~ RODNEY s-! ----~(b-)(6-),-(b-H7=)(=C~)------

Cc: PADILLA, MANUEL JRi (b)(6), (b)(7)(C) i PORVAZN!K, ANTHONY J ~---___:_------=======---------
( b )( 6), (b)(7)(C) 

Subject Re: Index Newspapers -- Portland Civil Unrest litigation -- Stay of Preliminaiy Injunction 
Denied by Ninth Circuit 

Will do. 

:.__(b )(6), _(b )(7)(C) __ i 
Chief Patrol Agent 
USBP I Special Operations Group 
i (b)(G), (b)(7)(C) i 

From: SCOTT, RODNEY s! (b)(6),(b)(7l_(~C)~----

Sent: Friday, October 9, 2020 6:51 :01 PM 
To:! (b)(6),(bH7HCl~-------~; 

Cc: PADILLA, MANUEL JR: (b)(6), (b)(7)(C) ~ PORVAZNIK, ANTHONY J 
i (b)(6), (b)(7)(C) f 
Subject Re: Index Newspapers -- Portland Civil Unrest litigation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

Make sure our guys are getting photos of that! 

Rodney Scott 
USBP 

Sent from my iPhone 

On Oct 9, 2020, at 8:47 PM,i (b)(6), (b)(7)(C) i wrote: 
~---------------------~ 

! (b)(6), (b)(7)(C) i 
Chief Patrol Agent 
USBP I Special Operations Group 

i (b)(6), (b)(7)(C) i 

(b}(5) 

From: SCOTT, RODNEY S ! (b)(6),(bH7HCl 

Sent: Friday, October 9, 2020 6:24:22 PM 
~-------------

To: PADILLA, MANUEL JR i (b)(6), (b)(7)(C) f; PORVAZNIK, ANTHONY J 
(b)(6),(b)(7)(C~ !SULLIVAN, TIMOTHY P [_(b)(6),_(b)(7)(C)_j 

(b)(6), (b)(7)(C) 
Subject: FW: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

FOIA CBP 007279 



Rodney Scott 

Chief 

US Border Patrol 

US Customs and Border Protection 

L __ (b )(6), _(b )(7)(C) __ i 

<image002.jpg> 

From: COUREY, MARC BENNETT (OCCf (b)(6J,(b)(7)(CJ __________ ! 
Sent: Friday, October 9, 2020 8:19 PM 
To: MORGAN, MARK A (b)(6), (b)(7)(C) t PEREZ, ROBERT E :_(b)(6), (b)(7)(C)_i 
l_______ (b®, (b)17)(C) 

0 
-·-·-· ! 

Cc: SEGUIN, DEBBIE W ! (b)(6), (b)(7)(C) !SCOTT, RODNEY Sl_ ___ .l~)J~.U~H?Jt~L.J 
(b)(6), (b)(7)(C) ! ORTIZ, RAUL U- (b)(6), (b)(7)(C) r; FORET, VERNON T 

(b)(6), (b)(7)(C) i FERRARA WILLIAM! (b)(6), (b)(7)(C) 

''"""'""""\ SABATINO, DITb )( 6}b:6),(i;)(7):(C rTTK Occ_:r 
i (b)(6), (b)(7)(C) : JACKSTA, LINDA t.r_.--·________ (b)(6), (b)(7)(C) ·'"'T 
(OCC) ! (b)(6), (b)(7)(C) i PADILLA, MANUEL JR! (b)(6),(b)(7)(C) 

!(b)(6),(b)(7)(C)! HIGHSMITH, ANNMARIE (OCC)! (b)(6), (b)(7)(C) __ j 

(b)(6), (b)(7)(C) 
; __ Sii5) ect Ind ex N·_e_w_s-pa_p_e-rs----~P~o-rt~I a-n~d-CfvTfUrfresfI"itigation -- Stay·-on5 r°i3li mi na1y fri] unction DeiiTei:fb"t 
Ninth Circuit 

e 

FOIA CBP 007280 



e 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007281 



From: COUREY, MARC BENNETT (OCC) 
Sent: Friday, August 28, 2020 6:54 AM 
To: MORGAN, MARK A (b)(6),_(b)(7)(C) ___ -·-_·-·-~·-·: PEREZ, ROBERT E[.J~).{~.H~)_(!){~)j 
~--<-~1..~)~l<-CJ~~-
Cc: SEGUIN, DEBBIE W 1 (b)(6), (b)(_7)(C) f; SCOTT, RODNEY Sl. ___ J~H~h.tbJFJt~) _____ J 

(b)(6),(b)(7)(Cl !ORTIZ, RAUL LJ (b)(6),(b)(7)(C) ) PORVAZNIK ANTHONY 
J ~ (bH6l,(bH7Hc.2_, , Owen, Todd C (EAC OFO)1 (b)(6), (b)(7)(C) ____________ i 

L .. lbJ@L.!~.(?.l(~L.~jFORET, VERNON Ti (b)(6), (b)(7)(C) 1 FERRARA, WILLIAM 
~-----::--::--::-_(_b)---:(6-::-), --::-(b~)(7""'"J(C,=)=====!t:.....:S:..:...A..:=B:..::...A..:....:.T...:.:.I N...:._O=-:,:.....:D:,.;.l:..,...:A:..;:,N=E.,;:..,.;J i (b )(6), (b )(7)(C) ___ j 
FALK SCOTT K OCC __i~ _________ (b_)(_6_), _(b_){7)_._{C_) --------~-

(b)(6), (b)(7)(C) 
l (b)(6J,_lb)(7)(C) iJACKST A, LIN DA u (b)(6), (b)(7)(C) 
f-· (b)(6), (b)(7)(C) i '------------------------~ 

Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Stayed by 
·-·-·-·-·l:din:lb._CJ.r.aJ..1.1"--------------------------------~ 

e 

Bennett Courey 

FOIA CBP 007282 



CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, August 24, 2020 9:34 PM 

~T_o_: _M_O_R_G_A_N----'''-M_A_R_K_A~~i ---~(b~)(~6)~, (~b)-'--(7~)(C---'-) __ -_·-·_-·-·~-·-; PEREZ, ROBERT E l_(~)_(~J~_(l?.H_7)!.gJ_j 
(b)(6), (b)(7)(C) 

Cc: SEGUIN, DEBBIE W: (b)(6), (b)(7)(C) i; SCOTT, RODNEY S L___(b)(6),(b)(7)(Cl __ _! 

(b)(6), (b)(7)(C) iORTIZ, RAUL Li (b)(6), (b)(7)(C) 1 PORVAZNIK, ANTHONY 
L,::::.J--'=, ===.------:---_<b_Hs_), <_b)_<?i---:-1c"""') --,.,.....--:========-i-...!....; -=O:_w:_:....::e:..:..:n2....., T...:....o::..:d::...:d:.....C~(=EA:....:C-=----::O:...:.....F O) !__ _________ !!?l.l~U~li?.l.!~.---·-·-__i 
i (b)(Sl, (b)(7)(Cl !; FORET, VERNON Ti (b)(6), (b)(7)(C) r; FERRARA, WILLIAM 
'------------'('--'b)-'--(6)"--', (---'-b)('-.,7)=----(C-',--) ____ ____._!.;_SABATINO' DIANE. J. ! (b)(6), (b)(7)(C) 
FALK, SCOTT K (OCC) 4._! _________ (_b)_(6_),_(b_)(_7)_(C_) ________ _,_ 

{b){6), {b){7){C) 
!(b)(O),(b)(?)(CJUACKSTA, LINDA u (b)(6), (b)(7)(C) 

(b)(6), (b)(7)(C) 

Subject RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Today 

e 

Bennett Courey 

FOIA CBP 007283 



CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(G), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, August 20, 2020 8:33 PM 
To: MORGAN, MARK A (b)(6),(b)(7)(CJ i: PEREZ, ROBERT EL_ _ __(b)(6),_(b)(7)(C_) _____ i 

l_ ____________ (b)®", (bU7)(C) ___ 
0 

______ j 

~C_c_: S_E_G_U_I N_,_D_E_B_B_I E_W_1_,,,----,::-:::--::::c-=--=-(b~)(~6)-:-', (~b)'-r-(7~)(~C~) ------::--:-:-=......,: S:-:-C=O:-:-:T::-:-T_,_R_O_D_N__,EY S L.{~)_(~k(!>J{~)_(~J __ J 
'---:-;:::==(=b=)(6=),=(b=)=(7=)(C=)====!!,,.,.O:;R:,..::.T..:....:l=Z~, :....:RA:....:.=-U-=-L-=L....:::! =::----=--~(b""'":)(:-'"6)~, (:--:b)"":!7::-'"")(C-:::)::-:--::----:::· ______ j PORV AZN I K, ANTHONY 
J! (b)(6), (b)(7)(C) , Owen, Todd C (EAC OFO)! (~)J~U~)EH~L----·-·-·-·-j 

l.(b)(6), (b)(7)(C)_J FORET, VERNON Ti (b)(6), (b)(7)(C) i FERRARA, WILLIAM 
(b)(6),(b)(7)(C) i; SABATINO, DIANE J ! (~)_(~HbJE)(CJ ___________________ . __________ J 

FALK, SCOTT K OCC i (b)(6), (b)(7)(C) . ·-·-! 

{b.,_____) { 6-) ,-{b-) (-7)-( C-) --1 
:.'~'~'.~'.~:~; JACKSTA, LINDA L ! (b)(6), (b)(7)(C) 

L·-·-·--~-~)(6) , (b)(7)(C). ·-·-·-·-·-·! 

Subject Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered Today 

e 

FOIA CBP 007284 



e 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 
** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) i ~-------------~ 
(b)(6), (b)(7)(C) 

Sent: Thursday, August 6, 2020 7:06 PM 
To: MORGAN, MARK Ai (b)(6), (b)(7)(C) : PEREZ, ROBERT E ~ (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) : ---------~ 
Cc: SEGUIN, DEBBIE W i (b)(6), (b)(7)(C) i SCOTT, RODNEY S U~.H_6)1.J~J(7-)J~LJ 

~====-(._b ____ l~(6=),=(b=)(7=)(=Cl=::;:==:;:::::;::-:::::;~O~R_T_IZ_,_RA_U_L_L_!__ (b)(6), (bl_(7)(C) _________ ] PORV AZN I K, ANTHONY 
Ji (bHG) , (bH7HCl_ ! Owen, Todd C (EAC OFO)! lbJ!~)J~_H?.H..,..,-,C..l_~ 

i (b)(6), (b)(7)(C) !FORET, VERNON T! (b)(6), (b)(7)(C) :F~ALK, SCOTT K (OCC) 
(b)(G), (b)(7)(C) i 

FOIA CBP 007285 



{b){6), {b){7){C) 
(b)(6), (b)(7)(C) FERRARA WILLIAM! (b)(G), (b)(7)(C) 

JACKSTA, LIN DAL~! ------~----~_(_6'f_(6~),-::_(b-:_)(=7_)=(_C~)_-_-_-_-_-_-_-_-_-~---_-_-_-_-_-_-_---_::· -------~_"-----___ ! 
L, __ {b){6), {b){7){C) ____ i 

Subject RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Extended 

{b){S) {b){6) {b){7){e) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 
------------------·-·-·-i 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:14 PM 

; 
; 
; 
; 

To: MORGAN, MARK A~! ----(b-)(-6)-, (b-)(-7)-(C_) ___ ~p·EREZ, ROBERT EL._l~)_(~Jj~,l(!)(fJ_,j 
(b)(6), (b)(7)(C) 

,-::C_:_c.:_: S-=-E=-G~U~I N_:_;,, ~D~E~B~B:..:.:I E=----:..W.:_:!==;--::::-::::::::::-:::::--::::'."!b-::-H:-'.6):--', (-::-b l--;::(7l=! c=J =======---i S=,_C::.,,O;..T,:,_T,:..:.,_:_R_:__O=--:D=--:N_:_E=--:,Y S L, __ J~~U~(!l~L.J 
(b)(6), (b)(7)(C) !; ORTIZ, RAUL L ! (b)(6), (b)(7)(C) PORVAZNIK, ANTHONY 

~J:..2:1 ===:::----~<b~HG~), <~b)~<1)~<c=)-·~::.-=--=--=--=--=---=---=---=-! Owen, Todd C ( EAC OF 0) L. __________ _(~}t6Jd~)_(?.}(C) _____________ .! 
!. (b)(S), (bH7HC})_.fORET. VERNONT < {b){G), {b){?){C) :.F&K._S_CQIT_K_(_Q_CC.L _______ _ 

{b )(6), {b ){7){C) 
FERRARA, WILLIAM ~ 

(b)(G), (b)(7)(C) 
(b)(S), (b!J;,'-'-HC-'-) ____ ----,-,!JACKST A, LIN DA L ! (b)(6), (b)(7)(C) ! 

Subject: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007286 



FOIA CBP 007287 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 
~----------------·-·-· 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM ,-----------
To: MORGAN, MARK Ai (b)(6), (b)(7)(C) i PEREZ, ROBERT E i (b)(6), (b)(7)(C): 

-·-·-·-·-·-) . 
(b)(6), (b)(7)(C) i ,----------·-----, 

Cc: SEGUIN, DEBBIE W i (b)(6), _(b)(7)(C) ______ j SCOTT, RODNEY S i._(~.l(~_)~ __ (!l)l!.}.(~U 
~---'-,,(b)(6), (b)(7)(C) ~; ORTIZ, RAUL L l (b)(6), (b)(7)(C) !PORVAZNIK, ANTHONY 
Jr-·-·-·-·-·-·-·~.. (b)(6), (b)(7)(C) . !; Owen, Todd C (EAC OFO) ! (b)(G), (b)(7)(C) 

[~K?ld':!.(ZK~'-,! FORET, VERNON T ! (b)(6), (b)(7)(C) FALK, SCOTT K OCC 

{b )(6), {b ){7){C) 
·-FERRARA·,-·w1[[1Arv! 1 (oJ{oJ~·1oJ(7T(C) -·-·-· ! ACKSTA.,TINDA.L (b)(Gl, (b)(7)(Cl : 

i (b)(6), (b)(7)(C) i 
's·uEject: Index Newspapers -- TRO Motion Filed in District of Oregon 

{b){5) 

FOIA CBP 007288 



Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007289 



From: SCOTT, RODNEY S 

To: (b)(6), (b)(7)(C) and (b)(7)(E) 

Cc: ____ PAD.lLL& __ MAf':-LUEL.JR ______________ ~ 

{b){6), {b){7){C) and {b){7){E) 

Bee: 
Subject: Re: Index Newspapers -- Portland Civil Unrest litigation -- Stay of Preliminary 
Injunction Denied by Ninth Circuit 
Date: Fri Oct 09 2020 20:51 :01 EDT 
Attachments: image002.jpg 

Make sure our guys are getting photos of that! 

Rodney Scott 
USBP 

Sent from my iPhone 

On Oct 9, 2020, at 8:47 PM; (b)(6), (b)(7)(C) iwrote: 
~-------------------~ 

(b}(5} 
i (b)(6), (b)(7)(C) i 
Chief Patrol Agent 
USBP I Special Operations Group 

i (b)(G), (b)(7)(C) i 

; 
; 
; 
! 

From: SCOTT, RODNEY Si (b)(6), (b)(7)(C) 

Sent: Friday, October 9, 202~0_6_:2_4_:2_2_P_M __________ ~ 
To: PADILLA, MANUEL JR! (b)(6), (b)(7)(C) ! PORVAZNIK, ANTHONY J 

{b){6), {b){7){C) 
Subject: FW: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary Injunction 
Denied by Ninth Circuit 

FOIA CBP 007290 



Rodney Scott 

Chief 

US Border Patrol 

US Customs and Border Protection 

i (b)(6), (b)(7)(C) i 

<image002.jpg> 

From: COUREY, MARC BENNETT (OCC)~i _____ (~b~)(6~),~(b~)~(7~)(C~) _____ ~ 
Sent: Friday, October 9, 2020 8: 19 PM 
To: MORGAN, MARKµ,-: ---(-b)-(6-),-(-b)-(7_)(_C_) ---i PEREZ, ROBERT Et_ ___ (b)(6),(b)(7)(Cl ___ i 

(b)(6), (b)(7)(C) ! 
Cc: SEGUIN, DEBBIE w-, ----(~b~)(6-l,~(b~)(7=)(~c-i ----:SCOTT, RODNEY St__(b)(6),_(b)(7)(C)_i 

(b._)(6), (b)(7)(C) ! ORTIZ, RAUL L ! (b)(6), (b)(7)(C) i FORET, VERNON T 
~-----(b_)(6_),_(b_)(_7)_(C_) ----~~; FERRARA, WILLIAM! (b)(S), (b)(?)(C) 

i (b)(6). (b)(7)(Ci:; SABATINO, DIANE J! 
-L--·-·-·-·-·-·. 

(b)(6), (b)(7)(C) ·-·-·-·-· i FALK, SCOTT K (OCC)__i (b)(6), (b)(7)(C) 

{b){6), {b){7){C) 
~-~(b)(s), (b)(7Hci : JACKST A, u N DA Lr-·-------·-·- (b)(s), (b)(7)(c) ~----~-----------.................... --------------,-~ (_OCC) ! (b)(6),(b)(7)(C) ! PADILLA, MANUEL JR! (b)(6), (b)(7)(C) 

!(b)(O), (bJl7JICJ i' HIGHSMITH, ANNMARIE (OCC)_-;::..:! ==:....:..:....:~~:..=.:::....::..:...2....=:::=(::;::b)~(6::::=),:;:;(b:::::;)(7~)~(C~) :::::::::::::::::::::::::::::::::::::::::::===== 

{b){6), {b){7){C) 
Subject: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary Injunction Denied by 
Ninth Circuit 

FOIA CBP 007291 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(G), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007292 



From: COUREY, MARC BENNETT (OCC) 
Sent: Friday, August 28,_2_0_2_0 _6_:5_4_A_M _____ _ 
To: MORGAN MARK Ai (b)(6), (b)(7)(C) i PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

i (b)(6), (b)(7)(C) 
'-·-cc:-·sEt;u1N, DEBBIE w ! (~1(.?)_,_{~)J!l(~L----·-·-·-=-·-·-·-·j SCOTT, RODNEY s l_ ___ (b)(6),_(b)(7)(C) ___ _! 

(b)(6),(b)(7)(Cl t ORTIZ, RAUL L! (b)(6),(bl!7HCl ! PORVAZNIK, ANTHONY 
Ji (b)(6), (b)(7)(C) t; Owen, Todd C (EAC OFO)! (b)(Sl, (b)(7)(C~l __ 

r·-(b)(6),(b)(7)(C) .J°l='(;f~FrvtJ{f'.rm~rr: (b)(6), (b)(?)(c) i; FERRARA, w1LuAM 
i___ ____ (~b!..!..)(6:.!:),:....!.(b::..!..).!..:..(7!.;..)(C::...!.) ____ ___.ic...::S:..::...A..:=B:..::...A..:....:T...:..:I N....::.O.=-.!.....:, D=-.:1:.:....A:::....N:..::E:....:J:...._•=: =======(=b)=(6=), =(b=)(7=-)(io=C)=====·-·-·,-·-j 
FALK, SCOTT K (OCC)! (b)(6), (b)(7)(C) J 

(b)(6), (b)(7)(C) 
ilb~:lbll~_l:'JJJACKSTA, UN DAU (b)(6), (b)(7)(C) 

!_ _________ (b)(6), _(b)(7)(C) ·-·-·-·-·-! 
Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Stayed by 
Ninth Circuit 

Bennett Courey 

FOIA CBP 007293 



CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, August 24, 2020 9:34 PM 
To: MORGAN, MARK A-! ----(b_)(_Sl-,(-bl-(7-)(C_l ____ PEREZ, ROBERT E[_(b)(6),_(b)(7)(C)_i 

(b)(6), (b)(7)(C) 

Cc: SEGUIN, DEBBIE WL__ (b)(6),(b)(7)(Cl :· SCOTT, RODNEY S l_ ___ .lb..)J~.U~H!Jt~L.J 
'--:-::==(~'-?_)~_ (6=)'::::::::(b::::::::)(::::::7)::::::::(C::::::::) :::::;:;:::;:;::;;::::;;:::;:;:,1 ;:O~R...:..T.:....:l.::::Z2..., .:....:RA::....:.:::U:..:::L:....:L:......:::~ =---=------':(b-:::-H-'-6),:'"'lb~)J--;::7H'"-:'c::-) -=--=---::-:-·-·-·-·-,j PORV AZN I K, ANTHONY 
,.::.J~! ~~~:::::;-::~=--==(----:bl--:-(s=-), (=-bl~11:-:)(c:-:") ':-=--:=====::::::....,!Owen, Todd C ( EAC OFO) ! l~H~H~.l_(?.l_(s.t,. _____________ j 
U.!>J.~,J!1(~<?L.j FORET, VERNON T '.::! =====--:---<~bl~<6-:--l, <~bl~<7!;.i-<c~) ------;::===::'..!..!; ...'....F...:::E::.,R:::,RA~RA~,c,..:W~IL=L~IA~M~-~ 
'---------'-{b--'-'){-'-G),-'-{b-'-'){?s.;;·!<.;::::C)======!...:::S'..'....A~B~A2...;T~l~N_:::O:.i._, .=:DI_ANE Ji (b)(6), (b)(7)(C) ·--·-·-·) 
FALK, SCOTT K (OCC)i (b)(6), (b)(7)(C) ! 

(b)(6), (b)(7)(C) 
l'.:!1

~ :~ '~ -~ ~ JACKSTA, UN DA U._ __________ (_b_)(6_),_(b_)(_7)_(C_) ---------~ 
[_ _______ ~ = (b)(6) , (b)(7)(C)_~·-·-·-·-·-·-; 

Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Today 

Bennett Courey 

FOIA CBP 007294 



CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, August 20, 2020 8:33 PM 
To: MORGAN, MARK A! (~1(~)_,_{~)J?1(~)__ ___________________ __.1 PEREZ, ROBERT E l__(b)(6),_(b)(7)(C) _i 

(b )(6), (b )(7)(C) 
Cc: SEGUIN DEBBIE W i (b)(SJ,(bH7HcJ I j SCOTT, RODNEY S U_b.)l~kl~)_(?){~}.J 

(~)(6), (b)(7)(C) f ORTIZ, RA
0

UL U (b)(6), (b)(7)(C) i PORVAZNIK, ANTHONY 
J ; (b)(G), (b)(7)(C) f; Owen, Todd C (EAC OFO)! (bH6>, (bH7Hc6 ________ ; 

!.J~H~)_,_(~)E)_(~)j; FORET, VERNON T ! (b)(6), (b)(7)(C) ~; FERRARA, WILLIAM 
(b)(6),(b)(7)(C) ! SABATINO, DIANE J ! (b)(6),_(b)(7)(C) 

IFALK, SCOTT ((b) ( 6) ' ( b j)( 7) ( C) l __ j 

~-(!lc(~J(~l.(;_l_UACKSTA, LINDA L ~! ___________ >l_{il")_.~(b_·~·m_{C __________ ~; 

[·- (b)(G), (b)(7)(C) i 
'·-subject: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered Today 

FOIA CBP 007295 



Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT ( OCC) ._i ---------'-(b---'-)('-'6)'-, ('-b'--'--)(7---'-')('-C'-) ____ ____, 
Sent: Thursday, August 6, 2020 7:06 PM 
To: MORGAN, MARK A~i -----,("""'"bl=1s),.....,, (,....,.bH=_1)-=1c.,.....) ------,t PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

!._ ___________ (b)(6), _(b)(7)(C) ·-·--·-·-·-.i 
Cc: SEGUIN, DEBBIE W i (b)(6),(b)(7)(Cl ·-·- _____ _j; SCOTT, ROONEY s L ______ _lbJ(!I.UbJ.(?.l(~_)__ ______ : 

i (b)(6), (b)(7)(C) f ORTIZ, RAUL Li (b)(6), (b)(7)(C) i PORVAZNIK, ANTHONY 
Ji (i>){sU6)(i)(C) __ 

_ L,(b)(6), (b)(7)(C) i_FORET.VERNON_Ti 
~; Owen, Todd C (EAC OFp):__ __________ (b)(6),_(b)(7)(C) ·-·-·-·-·-·-! 

(b)(6), (b)(7)(C) i~_FALK, __ SCOTT.K_(OCC) ·-·-·-·· 
; 
; 
; 
; 
i 

(b)(6), (b)(7)(C) I 

FOIA CBP 007296 



(b)(6), (b)(7)(C) 
(b)(6), (b)(7)(C) ; FERRARA, WILLIAM i 

·-·-·-· (b)(6{ (b)(7)(C) 
(b)(G), (b)(7)(C) 

JACKSTA, LINDA L! ~-------------------------~ i (b)(6) , (!:!(7)(C) i 

Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Extended 

(b)(5) (b)(6) (b)(7)(e) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:14 PM 
To: MORGAN, MARK A! (b)(6), (b)(7)(C) ; PEREZ, ROBERT ELJ~K6-L(~){7-)_(9_.: 

(b)(G), (b)(7)(C) : 
Cc: SEGUIN, DEBBIE W: (b)(6), (b)(7)(C) jSCOTT, RODNEY S L _ _lb)!~k(~}FJ!~J_.1 

,--------=----------'.-...---=-==---::::-':''--:--':-:--'--:-'.=================---__:_---
(b )(6), (b)(7)(C) ~ ORTIZ, RAUL L! (b)(6), (b)(7)(C) t PORVAZNIK, ANTHONY 

J ! (bHG),(bH7HCl 1Owen, Todd C (EAC OFO) t.__ ________ _J~_H?.k!!>Jt7J!£L. _________ _: 
i (b)(6), (b)(7)(C) i FORET, VERNON Ti (b)(6), (b)(7)(C) i FALK, SCOTT K (OCC) 

{b){6), {b){7){C) 
FERRARA, WILLIAM! (b)(6), (b)(7)(C) i; JACKSTA, LINDA Li(b)(6), lb)(7)(Cl i 

i (b)(G), (b)(7)(C) 
'·si:-ibject: Index N,--'-ew-'-s-'--p-a-pe_.rs -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007297 



FOIA CBP 007298 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

~ ____ (b_)_(6_), _(b_)(_7)_(C_) _____ ___i 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 

~T'--'o--'-: -'-'-M-'--'0---'-R--'-G"-'-A---"N---",'-'-M---"A---'-R'-"K'-"-'-A"~! ~~~~~~::(b::)('-"'6-)~,-(-b_)_(-7~)-(C::)~~~---·-·_-·-·~-·-t PEREZ, ROBERT E i (b)(6), (b)(7)(C): 

i (b)(6), (b)(7)(C) i 
'Cc:SEGUIN, "DEBBIE W ~ (b)(6), (b)(7)(C) 
i (b)(6), (b)(7)(C) "': ORTIZ, RAUL L ~ 
Ji (b)(6), (b)(7)(C) 

i; SCOTT, RODNEY S '9_(b)(6),_(b)(7)(C)_i 

(b)(G), (b)(7)(C) ; PORVAZNIK, ANTHONY 
!; Owen, Tod cf C-(EAG-OFO}"' t___ ________ .l~)J~k(!>1{7-)J~J ___________ .: 

i (b)(6), (b)(7)(C) i FORET, VERNON Ti (b)(6), (b)(7)(C) i FALK, SCOTT K (OCC) 

{b )(6), {b ){7){C) 
'"YE"RRARA,-·wn::nAlV ~ DJ\trJ;"lOJ{TJ\Ci" ; ""JA"t:;;K5-·n-.;-,-·L"n'\!UJ·f"LT(bl[6);{b){7HCf i 
i (b)(G), (b)(7)(C) 
'-SulSject: Index N·-'-ew~s~p-a-pe~rs -- TRO Motion Filed in District of Oregon 

FOIA CBP 007299 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b}(6}, (b}(7}(C} 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007300 



From: SCOTT. RODNEY S 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 

To: PADILLA, MANUEL JR 

(b)(6), (b)(7)(C) and (b)(7)(E) 
i- (b)(6), (b)(7)(C)and (b)(7)(E) i PORVAZNIK, ANTHONY J 

(b)(6), (b)(7)(C) and (b)(7)(E) 

Cc: 
Bee: 
Subject: FW: Index Newspapers -- Portland Civil Unrest Litigation -- Stay of Preliminary 
Injunction Denied by Ninth Circuit 
Date: Fri Oct 09 2020 20:24:22 EDT 
Attachments: image002.jpg 

Index Newspapers Portland Civil Unrest Preliminary Injunction 8-20-20.pdf 
Index Newspapers Portland Civil Unrest Stay of Preliminary Injunction Denied by Ninth 

Circuit ·10-9-20.pdf 

Rodney Scott 

Chief 

Pl Guidance - Index Newspapers.pdf 

US Border Patrol 

US Customs and Border Protection 

i (b)(6), (b)(7)(C) i 

From: COUREY, MARC BENNETT (OCC)i (b)(6), (b)(7)(C) 
Sent: Friday, October 9, 2020 8:19 PM 
To: MORGAN, MARK Ai,----(-b-)(6-),-(b-)-(7-)(C_) ____ ;PEREZ, ROBERT Ei.__J~)_(~)1.J!l)E.l!.9 _ _j 

'----____,(b)(6), (b)(7)(C) ! ----------~ 

Cc: SEGUIN, DEBBIE W: (b)(6), (b)(7)(C) i SCOTT, RODNEY S L.J~)_(~J~.{~_l(!){f)_ __ j 
(bH6l, (bH7HCl - i ORTIZ, RAUL L! (b)(6), (b)F)(C) ________ _j FORET, VERNON T 

(b)(6), (b)(7)(C) i FERRARA, WILLIAM (b)(6), (b)(7)(C) 

!(b)(5),(b)(7)(CliSABATINO, DIANE j ! (b)(6), (b)(7)(C) :; FALK, SCOTT K (OCC) i(b)(6), (b)(7)(C) i 

FOIA CBP 007301 



(b)(6), (b)(7)(C) 
(b)(6), (b)(7)(C) 1; JACKSTA, LINDA Li (b)(6), (b)(7)(C) 

(OCC) i (b )(6), (b )(7)(C) ~; PADILLA'~, 7M-;-;A:--;-N-;-;-U-;-;:E::-;-L-J-;-;::R;;=i ====,=_~)=.U=_li,=_L=~.l=(J_=)l_=C)'.:'.:_:_~=:_=:_=-----=;--'-,-~ 
_i"i~1~; ~-(~;~;1~~~~; HIGHSMITH, ANNMARIE (OCC ! (b)(6), (b)(7)(C) 

I {b){6), {b){7){C) 
'·-SLifi]"ecfTnaex·-Newspapers -- Porflari"ff·crviTUn"feslTltigation -- Stay"orPreliminary !nJund1on DenTe-d"15y-·-·' 

Ninttl Circuit 

FOIA CBP 007302 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 
~-----------------·-·-·-·i 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Friday, August 28, 2020 6:54 AM 
To: MORGANJ MARK A~! ---(-b)-(6-),-(b-)(7_)(_C_) --~~ PEREZ~ ROBERT E i (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) 

Cc: SEGUIN, DEBBIE W ~ (b)(6),(b)(7)(Cl ! SCOTT, RODNEY S L.J~)J~_L(~H!Jl~L.i 
(b)(6),(b)(7)(C) f"; ORTIZ, RAUL L ~ (b)(6), (b)_(7)(C) f PORVAZNIK, ANTHONY 

J i (b)(6), (b)(7)(C) ~; Owen, Todd C (EAC OFO)! l~!.!~h_!_bJlD!.~---·-·J 
i (b)(6), (b)(7)(C) t FORET, VERNON Ti (b)(6), (b)(7)(C) i; FERRARA, WILLIAM 

(b)(6), (b)(7)(Cl_ !GOV>; SABATINO, DIANE J (b)(6),(b)(7)(C) 

__ FALK •. SCOTT _K (OC ___ . ilfG)~{bl(i)fC-

(b )(6), (b )(7)(C) 
"f",~;,;;_~;;;;~~UACKST A LIN DA U (b )(6), (b )(7)(C) r·-·-·-(b.)(6), (b)(7)lc) i ~------------------~ 

Sii5jecCRE: !ndex Klewspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Stayed by 
Ninth Circuit 

FOIA CBP 007303 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, August 24, 2020 9:34 PM 

,-T_o_:_M_O_R_G_A_N...:...., _M_A_R_K_A---1,!---------'-(b'-'-HG-'-'-l, l'--'bl'-'--17-'-'-Hc--'-) __ ·-·-·-·-·-·7 PEREZ, ROBERT E :_ ___ J~.lJ~HbJ.t71(~J ____ J 

(b )(6), (b )(7)(C) 
Cc: SEGUIN, DEBBIE W ~ (bH6),lbH7HCl . ______ ___; SCOTT, RODNEY S:__(b)(6),_(b)(7)(C)_j 

(b)(6), (b)(7)(C) t; ORTIZ, RAUL Li (b)(G), (b)(7)(C) iPORVAZNIK, ANTHONY 
J ! (b)(6), (b)(7)(C)_ i; Owen, Todd C (EAC OFO) ! !!>)(GJ~.tb.)J?.HC~l __ 

i (b)(6), (b)(7)(C) ! FORET, VERNON T~! _____ (b_)(G_)_, (b_)=(?_)(C_)_---====i'....!_F_::E::.:._R_:;_:RA....:::.._.:.:RA....::....:_,LW:...!....'..:IL==L:.!!.IA....::M..!..!..._~ 
(b)(6),(b)(7)(Cl : SABATINO, DIANE J j (b)(G), (b)(7)(C) 

FALK, SCOTT K (OCC)_i (b)(6), (b)(7)(C) ..__ _________________________ ~ 

{b){6), {b){7){C) 
[~,j;_iij~iJ JACKSTA, LINDAU (b)(6), (b)(7)(C) 

! (b)(6), (b)(7)(C) r 

' Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Today 

(b)(5) 

FOIA CBP 007304 



Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 
~-----------------·-· 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, August 20, 2020 8:33 PM 
To: MORGAN, MARK Ai_ (b)(6), (b)(7)(C) ! PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

(b )(6), (b )(7)(C) 

,:.C:.....:c...:....: -=-S-=:-E G~U-c-'--1 N-:-:-, -:=:cD-=c-E:-:::B-c"'-B..:..:I E=--W-'---'-'-1: ,-------:::::-=:::-:=--'::(b::'":)(-:-'6)-:-:-, ('--:"b'-;::)(7=)(=C=) ====----! S=---C=---O=---T.:......T:....:., ....:....R.:....:O--=D:....:.N.:..::EY S l._(b )(6), _(b )(7)(C) __ i 
"----:-;::==(=b )==( 6=) '=( b=)(=7)=( C=)::::;:;:::;::;::;;:;:::=;;=,.~~; O~R.:......T....:::I Z::.::..., _RA~U....:::L_::L:.::! ==.-:::-----'-(b--'-')(=-6)'--", (-:--'-b )-:--(7=--)( c-:-:) =--=--=--=--=-=--:-'!; PO RV AZ N I K, ANTHONY 
J ! (b)(6), (b)(7)(C) ! Owen, Todd C (EAC OFO) i (b)(6), (b)(7)(C) i 

'-+i (b..;,)(~si~, (,..;bl.:..(7,;,;.Hc..;,i..2r ;:....:.F...,::o::.,.:.R,...:.::E::...:T:.2., ..,...:.v.;::E:..:...,R:.:,..N.:....:o:....:.N..:........:...T.....:<!==:;-::--::-:::---:-:=(-:--:-b)(_~_~_JbH7Hci ! F
0

ERRA-:RA~·wr[Lll\M ________ , 
(b)(6), (b)(7)(C) i SABATINO, DIAN_E_J_:,.,.,.,., (b)(6), (b)(7)(C) .1 

'-::F::--,A--:-L-:-K:-, -=-s-=-c-=-o=T=T--:-K-,---,--::O:-:C::-:C::--:----,, ..... :-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_~(b_)(_6)_, (_b)_(7_)(_C_) -------------.-' 

(b)(6), (b)(7)(C) 
i,,,,,,,,,,qt; JACKSTA, LINDA Li (b)(6), (b)(7)(C) 

L_ ________ (b )(6),_ (b )(7)(C) ·-·-·-·-·i 
Subject Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered Today 

(b)(5) 

FOIA CBP 007305 



FOIA CBP 007306 



(b}(5} and (b}(7}(E} 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

(b)(6), (b)(7)(C) From: COUREY, MARC BENNETT (OCC)! ~--------------
Sent: Thursday, August 6, 2020 7:06 PM 
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On May 25, 2020, George Floyd was killed by a Minneapolis police officer 

while being arrested. Bystanders on the sidewalk recorded videos of a police 

officer kneeling on Floyd's neck for several minutes while Floyd begged for his 

life. A video showing the last minutes of Floyd's life was circulated nationwide, 

and it ignited protests across the country in support of the Black Lives Matter 

movement. 

This case arises out of the protests in Portland, Oregon. Most of the protests 

have been peaceful, but some have become violent. There have been incidents of 

vandalism, destruction of property, looting, arson, and assault, particularly late at 

night. Since the protests began, state and local authorities in Oregon have actively 

monitored the protests and engaged in crowd control measures. Plaintiffs-a 

newspaper organization and individual journalists, photojournalists, and legal 

observers who have attended the protests to serve as reporters and recorders-filed 

a class-action complaint against the City of Portland on June 28, 2020. 

The complaint alleged that the City's response to the protests violated their 

rights under the First and Fourth Amendments to the United States Constitution, 

and Article I, Sections 8 and 26 of the Oregon Constitution. Specifically, plaintiffs 

asserted that although they had not participated in the protests, the local authorities 

shot them with less-lethal munitions (pepper balls, impact munitions, paint 
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markers, and tear gas canisters), and pepper sprayed, shoved, and otherwise 

prevented them from recording and reporting on the protests and on law 

enforcement's response to the same. Four days after the complaint was filed, on 

July 2, the district court entered a temporary restraining order (TRO) against the 

City regulating the local authorities' use of crowd-control tactics against journalists 

and legal observers. On July 16, the City and plaintiffs stipulated to a preliminary 

injunction that was largely identical to the TRO. 

Many of the protests in Portland have centered around the Mark 0. Hatfield 

Federal Courthouse. In response to the threat to federal property, the Department 

of Homeland Security (DHS) and the United States Marshals Service (USMS) 

(collectively, the Federal Defendants) deployed federal law enforcement agents to 

Portland. It appears undisputed that the intensity of the protests escalated after the 

Federal Defendants arrived. 

Plaintiffs filed a second amended complaint on July 17 joining as defendants 

DHS and USMS. This complaint alleged that the Federal Defendants 

"intentionally targeted and used physical force and other forms of intimidation 

against journalists and authorized legal observers for the purpose of preventing or 

deterring them from observing and reporting on unreasonably aggressive treatment 
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of lawful protestors." The district court entered a TRO against the Federal 

Defendants on July 23. 

On July 29, 2020, DHS and the State of Oregon reached an agreement 

regarding their respective crowd control efforts. The agreement is not part of the 

record, but the district court described it as generally providing that the City would 

take the lead in responding to the protests. The court's findings also made clear 

that the agreement contains numerous caveats and is terminable at any time, 

without notice. Though the agreement was to take effect on July 29, the district 

court observed that the record includes video clips that purport to show federal 

agents firing tear gas and less-lethal munitions at journalists standing on SW Main 

Street on July 29 and into the morning of July 30. The district court found that 

"there was no one nearby on the street but numerous federal enforcement officers 

and six journalists when the munitions were deployed." 

The Federal Defendants assert that the Oregon State Police are no longer 

enforcing crowd control in Portland, and that the Portland Police are currently 

filling that role instead. But it is clear that the federal agents have remained in 
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Portland, and Acting Secretary of DHS, Chad Wolf, stated that "no determination 

of timetables for reduction in protective forces has yet been made."1 

On August 10, plaintiffs filed a motion for a preliminary injunction against 

the Federal Defendants. After briefing was complete, the parties stipulated that the 

court could base its decision on the record and the parties' arguments without 

holding an evidentiary hearing. The record comprises dozens of declarations, 

many of which include photographs and links to video files. The district court 

issued a detailed, sixty-one page order granting plaintiffs' motion on August 20 

and entered a preliminary injunction with terms largely identical to the terms of the 

July 23 TRO. 

The district court's order began by observing that the Constitution reserves 

the general police power to the states, and pursuant to the general police power, 

local officials have the authority to issue general dispersal orders on the public 

streets and sidewalks. The court noted that the City had separately stipulated that it 

would not require members of the press or legal observers to disperse, and 

On July 28, plaintiffs filed a motion for a finding of contempt and 
imposition of sanctions against the Federal Defendants, alleging several violations 
of the July 23 TRO. The district court has not yet ruled on the motion, but noted 
"serious concerns" that the Federal Defendants had not complied with the July 23 
TRO, and that some of the alleged misconduct occurred after the Federal 
Defendants reached the agreement with Governor Brown. 

5 

FOIA CBP 007316 



explained that the Federal Defendants did not assert the authority to issue general 

dispersal orders to clear city streets and that the statutory authority the Federal 

Defendants relied upon did not so provide. The court's order recounts the Federal 

Defendants' position, which was that federal officers had been dispatched to 

Portland with the stated mission to protect federal property and personnel. 

Nevertheless, the district court was confronted with compelling photographic 

evidence showing that federal officers "routinely have left federal property and 

engaged in crowd control and other enforcement on the streets, sidewalks and 

parks of the City of Portland." The court's order detailed several of the dozens of 

declarations, photos, and video clips introduced into evidence to support plaintiffs' 

contention that at least some of the federal officers had intentionally targeted 

journalists and legal observers in retaliation for their news-reporting efforts. 

Having explained that local officials had separately stipulated they were not 

requiring journalists and legal observers to disperse, the preliminary injunction 

entered to address the Federal Defendants' conduct states that journalists and legal 

observers "shall not be subject to arrest for not dispersing following the issuance of 

an order to disperse." The order states that journalists and legal observers may not 

impede, block, or otherwise physically interfere with the lawful activities of the 

Federal Defendants, and recognizes that the Federal Defendants are free to issue 
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"otherwise lawful crowd-dispersal orders for a variety of lawful reasons;" i.e. 

crowd-dispersal orders not issued to clear city streets and sidewalks. The 

preliminary injunction also requires that journalists and observers "must comply 

with all laws other than general dispersal orders." 

Because the Federal Defendants argued that some protestors had 

masqueraded as members of the press by wearing press badges or clothing 

identifying them as members of the press corps, the order provides that it does not 

protect unlawful conduct and that anyone, even a person who appears to be a 

journalist, is subject to arrest for engaging in such conduct. Finally, the injunction 

sets out a number of indicia to assist the Federal Defendants in distinguishing 

between journalists, legal observers, and protesters. These indicia include visual 

identifiers such as press passes, people standing off to the side of protests not 

engaging in protest activities, people not intermixed with protest activities, and 

people carrying professional-grade photographic equipment. The order requires 

that the Federal Defendants' unifonns bear marks allowing federal officers to be 

identified. The injunction also provides that if a journalist or legal observer is 

incidentally exposed to crowd-control devices after remaining in the area where 

such devices are deployed to enforce a lawful dispersal order, the Federal 

Defendants will not be liable for violating the injunction. 
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On August 25, the district court denied the Federal Defendants' motion for a 

stay of the preliminary injunction pending appeal, principally concluding that the 

Federal Defendants had not shown a sufficient likelihood that they would suffer 

irreparable injury absent a stay. On appeal, a divided three-judge motions panel 

issued a brief, two-page order on August 27 granting the Federal Defendants' 

motion for an administrative stay of the injunction pending resolution of their 

emergency motion for a stay pending appeal. 

Having considered the parties' complete briefing, and after hearing oral 

argument, we conclude that the Federal Defendants have not shown a strong 

likelihood of success on the merits. The Federal Defendants also failed to 

demonstrate they are likely to suffer irreparable injury if the preliminary injunction 

is not stayed pending appeal. Accordingly, we deny the Federal Defendants' 

emergency motion. 

I 

"A stay is not a matter of right, even if irreparable injury might otherwise 

result to the appellant." Virginian Ry. Co. v. United States, 272 U.S. 658, 672 

(1926). "The party requesting a stay bears the burden of showing that the 

circumstances justify an exercise of that discretion." Nken v. Holder, 556 U.S. 

418, 433-434 (2009). 
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To decide whether to grant the Federal Defendants' motion for a stay 

pending appeal, our case law requires that we consider: ( l) whether the Federal 

Defendants have made a strong showing that they are likely to succeed on the 

merits; (2) whether the Federal Defendants will be irreparably injured absent a 

stay; (3) whether issuance of the stay will substantially injure the other parties 

interested in the proceeding; and ( 4) where the public interest lies. Id. at 426. 

To decide whether the Federal Defendants have demonstrated a likelihood 

that they will succeed on the merits of their claims, we review the district court's 

findings of fact for clear error, its legal conclusions de novo, and the injunction's 

scope for abuse of discretion. Armstrong v. Brown, 768 F.3d 975, 979 (9th Cir. 

2014); Walters v. Reno, 145 F.3d 1032, 1047 (9th Cir. 1998) ("A district court's 

factual findings are entitled to deference unless they are clearly erroneous."). 

II 

The bar for obtaining a stay of a preliminary injunction is higher than the 

Winter standard for obtaining injunctive relief. Winter v. Nat. Res. Def Council, 

Inc., 555 U.S. 7, 20 (2008). We have explained that the first two Nken factors are 

the most critical, and that the second two factors are only considered if the first two 

factors are satisfied. Nken, 556 U.S. at 434-35; Al Otro Lado v. Wolf, 952 F.3d 

999, 1007 (9th Cir. 2020). The Federal Defendants must show a strong likelihood 
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of success on the merits. Doe #1 v. Trump, 957 F.3d 1050, 1062 (9th Cir. 2020). 

And "simply showing some possibility of irreparable injury fails to satisfy the 

second factor." Nken, 556 U.S. at 434-35 (internal citations and quotations 

omitted). The demanding standard applicable here requires that the Federal 

Defendants show "that irreparable injury is likely to occur during the period before 

the appeal is decided." Doe #1, 957 F.3d at 1059. 

A 

The Federal Defendants argue they are likely to succeed on the merits for 

three reasons. First, they argue plaintiffs lack standing to pursue injunctive relief 

on their First Amendment retaliation claim because plaintiffs have not shown a 

sufficient likelihood that they will be deprived of their constitutional rights if the 

Federal Defendants' crowd control measures are not subject to the district court's 

preliminary injunction pending appeal. Second, they argue they will succeed on 

the merits of plaintiffs' retaliation claim because there is no evidence to support the 

district court's conclusion that plaintiffs' protected activity was a substantial or 

motivating factor that prompted the Federal Defendants' actions to disperse them. 

Third, the Federal Defendants argue they are likely to succeed on plaintiffs' First 

Amendment right-of-access claim because the press and legal observers have no 

First Amendment right to access the streets and sidewalks where the protests are 
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staged if the Federal Defendants order them to disperse. For these three reasons, 

the Federal Defendants argue they are entitled to a stay of the preliminary 

injunction pending appeal. 2 

1 

Three elements make up the "irredicuble constitutional minimum of 

standing": (1) injury in fact; (2) a causal connection between the injury and the 

conduct complained of; and (3) a likelihood that the injury will be redressed by a 

favorable decision. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992). 

Here, only the "injury in fact" element is disputed. 

"A plaintiff threatened with future injury has standing to sue 'if the 

threatened injury is certainly impending, or there is a substantial risk the hann will 

occur."' In re Zappos.com, Inc., 888 F.3d 1020, 1024 (9th Cir. 2018) (quoting 

Susan B. Anthony List v. Driehaus, 573 U.S. 149, 158 (2014)). A plaintiff may not 

rely "on mere conjecture about possible governmental actions" to demonstrate 

injury, and must instead present "concrete evidence to substantiate their fears." 

2 Our case law has frequently observed the importance of the press as 
surrogates for the public, but we have not considered whether legal observers serve 
the same function. Neither the parties nor the district court focused on whether the 
legal observers' right of access differs from the one enjoyed by the press. Because 
we do not need to decide this question in order to rule on the emergency motion for 
a stay, we leave it for another day. 
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Clapper v. Amnesty Int'l USA, 568 U.S. 398,420 (2013). "Past exposure to illegal 

conduct does not in itself show a present case or controversy regarding injunctive 

relief ... if unaccompanied by any continuing, present adverse effects." City of 

Los Angeles v. Lyons, 461 U.S. 95, 102 (1983) (quoting O'Shea v. Littleton, 414 

U.S. 488, 495-96 (1974)). 

The Federal Defendants' standing argument relies primarily on Lyons, a case 

involving a claim for injunctive relief asserted by a man who had been subjected to 

a chokehold by police officers. Id. at 102. In Lyons, the Court explained that to 

establish standing, the plaintiff was required to "credibly allege that he faced a 

realistic threat from the future application of the City's [ chokehold] policy." Id. at 

106 n.7. Because Lyons had not been subjected to a second chokehold in the time 

before he filed his federal complaint, the Supreme Court concluded that his 

assertion that he might face such abuse in the future was premised on a speculative 

sequence of events. Id. at 105-06. The Supreme Court explained that Lyons did 

not have standing to pursue equitable relief barring the use of chokeholds because 

"[p ]ast exposure to illegal conduct does not in itself show a present case or 

controversy regarding injunctive relief ... if unaccompanied by any continuing, 

present adverse effects." Id. at l 02 ( emphasis added) ( citation omitted). 

12 

FOIA CBP 007323 



Here, plaintiffs' injuries are different for several reasons. First, their risk of 

future injury is not speculative. Plaintiffs introduced powerful evidence of the 

Federal Defendants' ongoing, sustained pattern of conduct that resulted in 

numerous injuries to members of the press between the date the complaint was 

filed and the date the district court entered its preliminary injunction. The district 

court's preliminary injunction included twelve pages solely dedicated to factual 

findings that describe in detail dozens of instances in which the Federal Defendants 

beat plaintiffs with batons, shot them with impact munitions, and pepper sprayed 

them. The court's findings were supported by nineteen declarations and video and 

photographic evidence. The Federal Defendants do not argue that any of the 

district court's findings are clearly erroneous, and we conclude the findings are 

amply supported. 

As of the time the preliminary injunction was entered, the district court 

found that the Federal Defendants had engaged in a pattern of conduct that had 

persisted for weeks and was ongoing. After reviewing plaintiffs' declarations, 

photos, and video clips, the district court found that many victims had been 

standing on public streets, sidewalks, and parks, well away from protestors, and 

were not engaged in unlawful activity when they were shot, tear gassed, shoved, or 

pepper sprayed by the Federal Defendants. Unlike Lyons, the district court found 

13 

FOIA CBP 007324 



that some journalists and legal observers monitoring the protests had been injured 

by the Federal Defendants more than once. The district court's findings are 

compelling because "the possibility of recurring injury ceases to be speculative 

when actual repeated incidents are documented." Thomas v. Cnty. of Los Angeles, 

978 F.3d 504, 507 (9th Cir. 1992) (internal quotation marks omitted). 

The nature of plaintiffs' injuries also sharply differs from the substantive 

due process injury asserted in Lyons. Plaintiffs allege that the Federal Defendants' 

crowd-control measures have "chilled" the exercise of their First Amendment 

rights, and that this First Amendment injury is ongoing. A chilling of First 

Amendment rights can constitute a cognizable injury, so long as the chilling effect 

is not "based on a fear of future injury that itself [is] too speculative to confer 

standing." Munns v. Kerry, 782 F.3d 402,410 (9th Cir. 2015) (citing Clapper, 568 

U.S. at 417-18); Libertarian Party of L.A. Cty. v. Bowen, 709 F.3d 867, 870 (9th 

Cir. 2013) ("[A]s the Supreme Court has recognized, a chilling of the exercise of 

First Amendment rights is, itself, a constitutionally sufficient injury."). 

The district court agreed that the Federal Defendants' targeting of the 

plaintiffs chilled their First Amendment rights, and after analyzing the factors 

prescribed by Furgatch, the court concluded that the Federal Defendants' conduct 
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was likely to continue. 3 Fed. Election Comm 'n v. Furgatch, 869 F.2d 1256, 1263 

n.5 (9th Cir. 1989). The district court issued a lengthy and detailed order and the 

Federal Defendants do not challenge its factual findings. On this record, we 

conclude the Federal Defendants have not made a strong showing that their 

standing argument is likely to succeed, and have not shown that the district court 

abused its discretion by entering a preliminary injunction. This cuts against the 

emergency motion for a stay pending appeal. 

2 

We also conclude the Federal Defendants have not made the strong showing 

required by Nken that they are likely to succeed on the merits of plaintiffs' First 

Amendment retaliation claim. For this claim, plaintiffs were required to show that 

they were engaged in a constitutionally protected activity, the Federal Defendants' 

actions would chill a person of ordinary firmness from continuing to engage in the 

protected activity, and the protected activity was a substantial or motivating factor 

3 Furgatch instructs courts to consider five factors when determining 
whether conduct is likely to occur in the future: (1) the degree of scienter involved; 
(2) the isolated or recurrent nature of the infraction; (3) the defendant's recognition 
of the wrongful nature of his conduct; (4) the extent to which the defendant's 
professional and personal characteristics might enable or tempt him to commit 
future violations; and (5) the sincerity of any assurances against future violations. 
Fed. Election Comm 'n v. Furgatch, 869 F.2d 1256, 1263 n.5 (9th Cir. 1989). The 
Federal Defendants do not argue that the district court misapplied any of these 
factors, and we see no error. 
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in the Federal Defendants' conduct. Pinard v. Clatskanie Sch. Dist. 6J, 467 F.3d 

755, 770 (9th Cir. 2006). The Federal Defendants do not contest the first or second 

elements of the retaliation claim, nor does there appear to be a good faith basis for 

doing so.4 

The Federal Defendants only argue that they are likely to succeed on the 

merits of plaintiffs' retaliation claim because "plaintiffs have not shown their First 

Amendment activity was a 'substantial or motivating factor' in the government's 

conduct." This element of a First Amendment retaliation claim may be met with 

either direct or circumstantial evidence, and we have said that it involves questions 

of fact that normally should be left for trial. Ulrich v. City & Cty. of San 

4 As to the first element, plaintiffs were clearly observing and recording 
law enforcement activity in public, as the district court found. Fordyce v. City of 
Seattle, 55 F.3d 436, 439 (9th Cir. 1995) (recognizing plaintiff was exercising his 
"First Amendment right to film matters of public interest" when filming activities 
of police officers during a public protest march). The First, Third, Fifth, Seventh 
and Eleventh Circuits have all recognized the public's First Amendment right to 
observe and film police activities in public. See Fields v. City of Philadelphia, 862 
F.3d 353, 359-60 (3d Cir. 2017); Turner v. Lieutenant Driver, 848 F.3d 678, 688 
(5th Cir. 2017); Gericke v. Begin, 753 F.3d 1, 7 (1st Cir. 2014); ACLU of Illinois v. 
Alvarez, 679 F.3d 583,600 (7th Cir. 2012); Smith v. City of Cumming, 212 F.3d 
1332, 1333 (11th Cir. 2000). As to the second element of the retaliation claim, the 
Federal Defendants do not challenge the district court's finding that being shot 
with less-lethal munitions like pepper balls, tear gas, and paint-marking munitions, 
being pepper sprayed at close range, or being shoved by a law enforcement officer 
would chill a person of ordinary firmness from continuing to exercise their First 
Amendment rights. 
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Francisco, 308 F.3d 968, 979 (9th Cir. 2002). The district court's extensive and 

thorough factual findings provide robust support for its conclusion that plaintiffs' 

exercise of their First Amendment rights was a substantial or motivating factor in 

the Federal Defendants' conduct. To highlight just four of the district court's 

findings: 

• On July 29, plaintiff Brian Conley was wearing a photographer's vest 
marked "PRESS," a helmet marked "PRESS," and was carrying a 
large camera with an attached LED light and telephoto lens. After 
reviewing video footage submitted by plaintiffs, the district court 
found that Conley was filming a line of federal officers moving down 
the street pepper spraying peaceful protesters-including spraying a 
woman in the face at point blank range who was on her knees in the 
middle of the street with her hands up-when, without warning, a 
federal officer pepper sprayed Conley at point blank range. 

• On the night of July 19, Jungho Kim, a photojournalist, was wearing a 
neon yellow vest marked "PRESS" and a white helmet marked 
"PRESS" on the front and rear. The district court found that Kim was 
standing alone, about 30 feet from federal agents, taking photographs, 
when suddenly and without warning, Kim was shot in the chest, just 
below his heart with a less-lethal munition. A photograph submitted 
with Kim's declaration shows that he was shot where the word 
"PRESS" was printed on his vest. 

• On the night of July 26, Daniel Hollis, a videographer, was wearing a 
press pass and a helmet marked "PRESS" in bright orange tape, and 
carrying a large, professional video-recording camera. Hollis was 
filming a group of federal agents massed outside the federal 
courthouse. "Almost immediately," the federal agents shot at him, 
striking him just left of his groin. He turned and began to run away, 
but was shot again in the lower back. 
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• On July 27, Amy Katz, a photojoun1alist, was wearing a hat and tank 
top marked "PRESS" and carrying a camera with a telephoto lens 
while covering the protests. Katz was photographing a federal agent 
who pushed a man down a flight of stairs while arresting him. 
Another federal agent physically blocked Katz and tried to stop her 
from photographing the arrest. Katz stepped to the side to continue 
photographing the arrest, and the federal agent physically shoved her 
away. 

Plaintiffs' expert witness, Gil Kerlikowske, provided a declaration 

supporting the district court's conclusion that these incidents were retaliatory in 

nature and did not reflect appropriate crowd-control tactics. 5 Kerlikowske opined 

that defending the federal courthouse in Portland mainly involves establishing a 

perimeter around the building, and that there is no need to target or disperse 

journalists. According to Kerlikowske, in crowd-control situations it is 

inappropriate to shoot non-lethal munitions at a person's head, chest, or back. 

Kerlikowske also opined that pepper balls and tear gas canisters should not be 

aimed at people at all, as those munitions are intended to be shot at the ground 

5 The district court found Kerlikowske to be a "qualified, credible, and 
persuasive expert witness." Kerlikowske is a former Commissioner of U.S. 
Customs and Border Protection, served as the Chief of Police in Seattle, 
Washington for l O years, and as the Police Cormnissioner in Buffalo, New York. 
The district comi recognized Kerlikowske's "substantial training and experience 
with crowd control and civil unrest in the context of protests [ and] use of force in 
that context," and observed that Kerlikowske has "led and orchestrated the policing 
of hundreds of large and potentially volatile protests, many of which were 
considerably larger than the recent protests in Portland." 
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where they explode and release their contents into the air. In his view, virtually all 

of the journalists' injuries were caused by the improper use of force, including 

shooting people who were not engaged in threatening acts, and the Federal 

Defendants' misuse of crowd-control munitions. 

All told, the district court's findings describe at least fmiy-five instances 

similar to the four highlighted here, and all of them occurred between July 15 and 

July 30 while plaintiffs were observing and recording the Black Lives Matter 

protests in downtown Portland. The forty-five instances were 'just several 

examples selected" by the district court "from the extensive evidence provided by 

Plaintiffs." The court was clear that "[t]here are more." Plaintiffs submitted a total 

of nineteen declarations with their motions for a temporary restraining order and 

preliminary injunction. Many of the events described by the declarations were 

corroborated by accompanying photographs and video clips. 

Because the district court's findings include so many instances in which 

plaintiffs were standing nowhere near protesters while photographing and 

observing the Federal Defendants' actions, they provide exceptionally strong 

evidentiary support for the district court's finding that some of the Federal 

Defendants were motivated to target journalists in retaliation for plaintiffs' exercise 

of their First Amendment rights. Indeed, in response to this shocking pattern of 
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misconduct, the dissent contemplates that plaintiffs' allegations may well support 

Bivens actions and claims of excessive force against individual federal agents.6 

The evidence that at least some of the Federal Defendants' conduct was 

retaliatory supports the district court's conclusion that the plaintiffs are likely to 

succeed on the merits of their retaliation claim. On this record, we do not hesitate 

to conclude that the Federal Defendants have not made the required strong showing 

that they are likely to prevail on the merits of the claim. This evidence of 

retaliatory conduct also cuts against the emergency motion for a stay pending 

appeal. 7 

3 

The Federal Defendants have not shown that they are likely to succeed on 

the merits of plaintiffs' First Amendment right-of-access claim. To begin, the 

Federal Defendants reframe the issue and mischaracterize the preliminary 

injunction as recognizing a special, across-the-board exemption for members of the 

press and legal observers. But the threshold issue presented is whether plaintiffs 

6 A Bivens claim requires a showing of purposeful misconduct. See 
Ashcroft v. Iqbal, 556 U.S. 662, 676-77 (2009). 

7 The dissent argues that the retaliation claim does not justify enjoining 
the Federal Defendants from issuing dispersal orders because the dispersal orders 
themselves are not retaliatory. This argument overlooks that the preliminary 
injunction expressly states the Federal Defendants are not precluded from issuing 
lawful crowd-dispersal orders for a variety of reasons. 
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have a constitutionally protected right to access the public forum where the protests 

are staged, and as the district court observed, the preliminary injunction does not 

afford plaintiffs any special rights beyond those enjoyed by the general public 

pursuant to the First Amendment. 

In Press Enterprise II, the Supreme Court articulated a two-part test to 

determine whether a member of the public has a First Amendment right to access a 

particular place and process. Press Ent. Co. v. Superior Court of Cal., 478 U.S. 1 

(1986). First, a court must ask "whether the place and process has historically been 

open to the press and general public" and "whether public access plays a 

significant positive role in the functioning of the particular process in question." 

Id. at 8. If a qualified right of access exists, the goven1ment can overcome that 

right and bar the public by showing that it has "an overriding interest based on 

findings that closure is essential to preserve higher values and is narrowly tailored 

to serve that interest." Id. at 9. 

The Federal Defendants argue that the press is not entitled to any special 

First Amendment right of access to observe and record the protests taking place on 

Portland's streets and sidewalks. But the Press Enterprise II test is not dependent 

upon plaintiffs' occupation, and plaintiffs do not argue that it affords them a 

special right of access not shared by the general public. We agree with plaintiffs 
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that the press is entitled to a right of access at least coextensive with the right 

enjoyed by the public at large; the press is certainly not disfavored. See Pell v. 

Procunier, 417 U.S. 817, 833-34 (1974). Indeed, the Supreme Court has 

repeatedly observed that excluding the media from public fora can have 

paiiicularly deleterious effects on the public interest, given journalists' role as 

"surrogates for the public," Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 

572-73 (1980); Cox Broad. Corp. v. Cohn, 420 U.S. 469,492 (1975) ("Without 

the infonnation provided by the press most of us and many of our representatives 

would be unable to vote intelligently or to register opinions on the administration 

of government generally."). Recognizing the outsized effect of denying access to 

the press, we have observed that the Supreme Court's Press Enterprise II test 

"balances the vital public interest in preserving the media's ability to monitor 

government activities against the government's need to impose restrictions if 
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necessary for safety or other legitimate reasons." Leigh v. Salazar, 677 F.3d 892, 

900 (9th Cir. 2012). 8 

The Federal Defendants do not contest that the place-Portland's streets and 

sidewalks-and the process-public protests and law enforcement's response to 

them-have historically been open to the public. See Hague v. Comm. for Indus. 

Org., 307 U.S. 496, 515 (1939) ("Wherever the title of streets and parks may rest, 

they have immemorially been held in trust for the use of the public and, time out of 

mind, have been used for purposes of assembly, communicating thoughts between 

citizens, and discussing public questions."). 

Public demonstrations and protests are clearly protected by the First 

Amendment, and a protest not open to the press and general public is not a public 

demonstration. See, e.g., Snyder v. Phelps, 562 U.S. 443, (2011) (reiterating that 

"speech on matters of public concen1 ... is at the heart of the First Amendment's 

protection" (internal quotation marks omitted)); City of Houston v. Hill, 482 U.S. 

8 The Press Enterprise II test emerged from a line of cases involving 
access to criminal judicial proceedings, but by its terms the test is not limited to 
any particular type of plaintiff or any particular type of forum. The Ninth Circuit 
and several other courts have applied Press Ente,prise II' s analytical framework to 
other settings, including planning commission meetings, student disciplinary 
records, state environmental agency records, settlement records, transcripts of state 
utility commission meetings, resumes of candidates for school superintendents, and 
legislator's telephone records, among others. See Leigh, 677 F.3d at 899 and n.5 
( collecting cases). 
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451,472 (1987) ("[T]he First Amendment recognizes, wisely we think, that a 

certain amount of expressive disorder not only is inevitable in a society committed 

to individual freedom, but must itself be protected if that freedom would 

survive."); NAACP v. Claiborne Hardware Co., 458 U.S. 886, 907-12 (1982) 

(holding that a boycott of local businesses "clearly involved constitutionally 

protected activity" including "speech, assembly, association, and petition"); 

Collins v. Jordan, 110 F.3d 1363, 1371 (9th Cir. 1996) ("Activities such as 

demonstrations, protest marches, and picketing are clearly protected by the First 

Amendment."). 

Nor do the Federal Defendants deny that public access plays a significant 

positive role in the functioning of our democracy. Just as streets and sidewalks 

historically have been recognized as being open to the public, the press has long 

been understood to play a vitally impmiant role in holding the government 

accountable.9 Indeed, the public became aware of the circumstances surrounding 

George Floyd's death because citizens standing on a sidewalk exercised their First 

9 Leigh, 677 F.3d at 897 ("A popular Government, without popular 
information, or the means of acquiring it, is but a Prologue to a Farce or a Tragedy; 
or, perhaps both." (quoting 9 WRITINGS OF JAMES MADISON 103 (G. Hunt ed. 
1910))). 
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Amendment rights and filmed a police officer kneeling on Floyd's neck until he 

died. 

"The free press is the guardian of the public interest," and "[ o ]pen 

government has been a hallmark of our democracy since our nation's founding." 

Leigh, 677 F.3d at 897, 900. "In a society in which each individual has but limited 

time and resources with which to observe at first hand the operations of his 

government, he relies necessarily upon the press to bring to him in convenient 

form the facts of those operations." Cox Broad. Corp., 420 U.S. at 490-91. 

Transparency assures that the goven1ment's response is can-ied out "fairly to all 

concerned," and public access discourages "misconduct of participants, and 

decisions based on secret bias or partiality." Richmond Newspapers, 448 U.S. at 

569. Given our deeply entrenched recognition of the public's right to access city 

streets and sidewalks, circuit precedent establishing the right to film public police 

activity, and the broadly accepted principle that the public's interest is served by 

the role the press plays, the district court had strong support for its conclusion that 

plaintiffs demonstrated a likelihood of success on the merits of their First 

Amendment right-of-access claim. 

We are mindful that the Federal Defendants could have overcome plaintiffs' 

right of access by demonstrating "an overriding interest based on findings that 
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closure is essential to preserve higher values and is nan-owly tailored to serve that 

interest." Press Enterprise II, 478 U.S. at 9. There is no question the Federal 

Defendants have a strong interest in protecting federal property and persons on 

federal property, and we do not doubt the district court's findings related to the 

difficult and dangerous situation posed by protesters who engaged in violent and 

criminal conduct. But Federal Defendants argue that dispersing the press, 

regardless of whether they are on federal property, is essential to protecting the 

government's interests. They further argue that their dispersal orders cannot be 

tailored in any way and that the district court en-ed by granting a special exemption 

from crowd-control measures to members of the press and legal observers. We 

disagree. 

First, the district court did not grant a special exemption to the press; it 

found that dispersing the press was not essential to protecting the government's 

interests. The district court was faced with a mountain of evidence that the Federal 

Defendants routinely left federal property to engage in crowd control. The 

injunction recognizes that the Federal Defendants did not claim the authority to 

issue general dispersal orders on Pmiland's streets and sidewalks, that local law 

enforcement retains that authority pursuant to the general police power, and that 

Portland's law enforcement agreed not to require journalists and legal observers to 
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disperse. The preliminary injunction does nothing to hinder Federal Defendants 

from arresting individuals engaged in violent or criminal acts. 

The Federal Defendants' argument that the injunction grants a broad special 

exemption to the plaintiffs hinges on the implied assumption that they have the 

authority to take action to disperse members of the public who are neither on 

federal property nor threatening it. At oral argument before our court, the Federal 

Defendants declined to provide their view of the scope of their authority to take 

such action, but the district court's order makes clear that, in the district court, the 

Federal Defendants did not argue they have "the legal authority to declare a riot 

and order persons to disperse from the city streets in Portland." We need not 

precisely define the limits of the Federal Defendants' authority in order to resolve 

their emergency motion, but it cannot be debated that the United States 

Constitution reserves the general police power to the states, U.S. CONST. amend. X; 

United States v. Morrison, 529 U.S. 598, 618 (2000), and the district court found 

that the Federal Defendants "routinely have left federal property and engaged in 

crowd control and other enforcement on the streets, sidewalks, and parks of the 

City of Portland." 

The district court did not question that the provision relied upon by the 

Federal Defendants, 40 U.S.C. § 1315, grants them the authority to protect federal 
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property, including issuing and enforcing dispersal orders against people on or 

threatening federal property. Paragraph six of the injunction expressly recognizes 

that the Federal Defendants may issue "lawful crowd-dispersal orders for a variety 

of lawful reasons." In footnoting that the authority provided by § 1315 does not 

allow the Federal Defendants to declare an unlawful assembly on the city's streets 

or to disperse people from city streets, the court carefully distinguished the Federal 

Defendants' ability to disperse people from federal property and described their 

authority outside the property as limited to performing authorized duties "to the 

extent necessary to protect the property and persons on the property." 40 

U.S.C. § 1315(b)(l) (emphasis added). But the Federal Defendants' suggestion 

that§ 1315 confers authority to take action to disperse members of the public who 
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are neither on nor threatening federal property is dubious. 10 See United States v. 

Baldwin, 745 F.3d 1027, 1029 (10th Cir. 2014) (Gorsuch, J.) (discussing§ 1315 

and its implementing regulations as they relate to "[p]ersons in and on [Federal] 

property" ( alterations in original)). On remand, the district court may have 

occasion to more precisely define the scope of the Federal Defendants' authority if 

the Federal Defendants indicate that they intend to issue dispersal orders outside of 

federal property for lawful purposes. 

The district court was not persuaded that the Federal Defendants' response 

to the plaintiffs was essential or nan-owly tailored to serve the government's 

interests. Press Enterprise II, 478 U.S. at 9. The district court's conclusions are 

well supported and the Federal Defendants have not established that they will 

likely prevail in their efforts to show that the dispersal of press was essential. Nor 

10 Pursuant to § 1315, the Secretary of Homeland Security "shall protect 
the buildings, grounds, and property that are owned, occupied, or secured by the 
Federal Government ... and the persons on the prope1iy." 40 U.S.C. § 13 l 5(a). 
Relevant here, the governing regulations: (1) prohibit disorderly conduct "in or on 
Federal property," 41 C.F.R. § 102-74.390; (2) prohibit people "entering in or on 
Federal property" from improperly disposing of rubbish on property, willfully 
damaging property, stealing property, creating a hazard on property, throwing 
articles at a building, or climbing on a building, 41 C.F.R. § 102-74.380; and (3) 
require people "in and on property" to obey the "lawful direction of federal police 
officers and other authorized individuals," 41 C.F.R. § 102-74.385; United States 
v. Baldwin, 745 F.3d 1027, 1029 (10th Cir. 2014) (Gorsuch, J.) (construing 41 
C.F.R. § 102-74.385 as being applicable to people "in and on [Federal] property" 
(alteration in original)). 
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did the Federal Defendants show that the need to defend federal property made it 

impossible to tailor their dispersal orders. 

The district comi cited plaintiffs' expert, Kerlikowske, who opined that 

"[ d]efending the federal courthouse in Portland mainly involves establishing a 

perimeter around the building, and there is no reason to target or disperse 

journalists from that position." The district court further relied on Kerlikowske's 

opinion that "trained and experienced law enforcement personnel are able to 

protect public safety without dispersing journalists and legal observers and can 

differentiate press from protesters, even in the heat of crowd control." The district 

court found this expert qualified, credible, and persuasive. Rather than deferring to 

the court's findings, the dissent examines the record anew, decides that 

Kerlikowske did not adequately address crowd control, and questions the district 

court's tailoring analysis. But the Federal Defendants conceded that they made no 

effort to tailor their response, and on the record at this preliminary stage they have 

not made the strong showing required by Nken that dispersing the press was 

essential or that their response was narrowly tailored to serve the government's 

interest in protecting federal property. 

We also agree with the district court that the City's ability to comply with a 

similarly worded injunction strongly undercuts the Federal Defendants' argument. 
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The City has not required journalists and authorized legal observers to disperse 

when it has issued crowd control orders to the protesters. After the district court 

entered the first temporary restraining order against the City on July 2, the district 

court "specifically invited the City to move for amendment or modification if the 

original TRO was not working or to address any problems at the preliminary 

injunction phase." But the City did not seek modification. Instead, on July 16 the 

City stipulated to entry of a preliminary injunction that was "nearly identical to the 

original TRO." The City's willingness to tailor the dispersal orders it issues 

pursuant to its general police power is strong evidence that the Federal Defendants' 

dispersal of journalists and legal observers is not essential to defend federal 

property, and that it is possible for the Federal Defendants to tailor their methods 

more narrowly. 

By its tenns, the preliminary injunction the district court entered against the 

Federal Defendants addresses each of the reasons the Federal Defendants advanced 

to argue that it was impossible to tailor their dispersal orders. As to the contention 

that journalists or legal observers might interfere with federal law enforcement if 

not required to disperse, the preliminary injunction expressly prohibits journalists 

and legal observers from impeding, blocking, or otherwise interfering with the 

lawful conduct of the Federal Defendants. The preliminary injunction leaves the 
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Federal Defendants free to make arrests if there is probable cause to believe a 

crime has been committed, even if the perpetrator is dressed as a journalist or legal 

observer. The preliminary injunction also provides that the Federal Defendants 

will not be liable for violating the injunction if journalists or legal observers remain 

in the area after a dispersal order is issued, and are incidentally exposed to crowd

control devices. Finally, though the Federal Defendants argued that large and 

unique identifying markings on their uniforms could inhibit their ability to carry 

out their duties, the district court concluded they did not support this claim. 

Indeed, the district court went to great lengths to make sure the terms of the 

injunction do not impede the federal defendants' ability to safely achieve their 

mission. 11 

The dissent faults us for deferring to the district court's findings, but that is 

precisely what our precedent requires. Walters, 145 F.3d at 1047. It is not our role 

11 Plaintiffs' expert Kerlikowske opined that identifiable markings on 
law enforcement officers' uniforms increase accountability, act as a check and 
deterrent against misconduct, and will not interfere with federal officers' ability to 
perform their duties. This term of the injunction was added after the Federal 
Defendants were unable to identify their own officers in videos submitted in 
support of plaintiffs' still-pending motion for sanctions and contempt of the July 
23 TRO. The Federal Defendants contend the district court oveneached, but 
requiring the officers' uniforms to bear unique identifiable markings is a common
sense method to ensure that non-compliance with the court's order may be 
addressed. 
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to second-guess the district comi's factual findings; we review the district court's 

findings for clear error, and we do not see any. The dissent is not so constrained. 

It reviews the facts de novo, reframes all of the protests as riots, and concludes the 

Federal Defendants must be permitted to issue dispersal orders without limit. Yet 

the majority of the protests have been peaceful, and the record is replete with 

instances in which members of the press were targeted when they were not mixed 

with, or even proximate to, protesters. Even the Federal Defendants recognize that 

the general police power is reserved to the states, and the response to protesters on 

the public streets of Portland is being handled by the state and local police. As for 

the Federal Defendants' actions on federal property, the injunction expressly 

recognizes that the Federal Defendants are free to issue dispersal orders for a 

variety of lawful reasons. Their authority to issue dispersal orders to protect 

federal property has not been questioned. 

But on the record before us, the Federal Defendants have not shown the 

general dispersal orders they issued were lawful, much less essential or narrowly 

tailored. Press Enterprise II, 478 U.S. at 9. We do not condone any fonn of 

violence, nor did the district court, but the court found no evidence that any of the 

named plaintiffs engaged in unlawful conduct. The many peaceful protesters, 

joun1alists, and members of the general public cannot be punished for the violent 
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acts of others. "[T]he proper response to potential and actual violence is for the 

government to ensure an adequate police presence ... and to arrest those who 

actually engage in such conduct, rather than to suppress legitimate First 

Amendment conduct as a prophylactic measure." Collins v. Jordan, 110 F.3d 

1363, 1373 (9th Cir. 1996) (internal citations omitted). Accordingly, we conclude 

the Federal Defendants have not made a strong showing that they are likely to 

succeed on the merits of plaintiffs' First Amendment right-of-access claim, nor that 

this argument supports their emergency motion for a stay pending appeal. 

B 

We tum next to the second Nken factor: whether the Federal Defendants 

have shown a likelihood they will suffer irreparable injury if the district court's 

preliminary injunction is not stayed pending appeal. Nken, 556 U.S. at 426. The 

Federal Defendants contend the district court abused its discretion because the 

scope of the injunction is unworkable. Specifically, they argue the injunction will 

force federal officers to make snap judgments to distinguish journalists and legal 

observers from protesters. They argue federal officers will face irreparable injury 

absent a stay pending appeal because the preliminary injunction will hinder their 

ability to safely protect federal property and people on federal property, and will 
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generally place them in the untenable position of having to choose between risking 

their safety and violating the preliminary injunction. 

The district comi was not persuaded, and for purposes of their emergency 

motion for a stay pending appeal, the Federal Defendants have not shown that the 

court likely erred. First, as we have explained, the preliminary injunction entered 

against the Federal Defendants is one of two preliminary injunctions the district 

court entered. In a separate preliminary injunction, the City stipulated that it would 

not require journalists and legal observers to disperse from Portland's streets and 

sidewalks after it issues general dispersal orders. In the lengthy preliminary 

injunction the court issued to address the Federal Defendants' conduct, the court 

took pains to explain that the general police power is reserved to the states, and that 

the Federal Defendants had not taken the position that they had the authority to 

issue general dispersal orders on Pmiland's streets and sidewalks. 

Second, it is clear the district court has worked tirelessly to respond to a 

tense and sometimes chaotic situation. In order to provide clear direction, the 

district court required the Federal Defendants to broadly disseminate, to the federal 

agents responding to the protesters, the three pages of its opinion and order that 

enumerate the terms of the injunction. The Federal Defendants read one sentence 

from the three-page excerpt in isolation and argue that the preliminary injunction 

35 

FOIA CBP 007346 



provides a special, citywide exemption to dispersal orders for journalists and legal 

observers. In fact, it is apparent the district court was actually providing the 

Federal Defendants with an unambiguous statement of actions they may and may 

not take in the field, including the requirement that the Federal Defendants mark 

their uniforms in some way to allow officers to be identified, thereby incentivizing 

compliance with the court's orders. Read as a whole, the preliminary injunction 

does not provide a special exemption for journalists and legal observers. Rather, 

the terms of the injunction account for the City's stipulation that journalists and 

legal observers will not be required to disperse from Pmiland's streets and 

sidewalks. The injunction also accounts for the district court's finding that the 

Federal Defendants, at least at this preliminary stage, have not shown that it is 

essential to disperse press to protect federal property, nor that their response was 

naiTowly tailored. 

Third, the preliminary injunction unambiguously provides that the Federal 

Defendants will not be held liable for violating the preliminary injunction by 

incidentally exposing journalists or legal observers to otherwise lawful crowd

control measures. The Federal Defendants' argument that they may be irreparably 

harmed if individuals disguise themselves as journalists or legal observers in order 

to commit crimes or interfere with law enforcement is similarly unpersuasive 
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because the order explicitly allows the Federal Defendants to aiTest anyone if they 

have probable cause to believe a crime is being committed-regardless of whether 

that person is, or appears to be, a journalist or legal observer. The preliminary 

injunction expressly prohibits journalists and legal observers from impeding, 

blocking, or otherwise physically interfering with the lawful activities of the 

Federal Defendants. 

The district comi recognized that Federal Defendants have sustained injuries 

over the course of the summer, but found no evidence that any of the named 

plaintiffs engaged in any of the unlawful conduct that caused their injuries, and the 

Federal Defendants point to no evidence that the injuries they sustained were more 

severe or more frequent during the time they were operating under the substantially 

similar terms of the July 23 TRO, or that the alleged confusion in distinguishing 

between protestors and plaintiffs resulted in any injury. 

The district court was heavily influenced by the City's agreement to enter 

into a stipulated preliminary injunction that largely minors the preliminary 

injunction entered against the Federal Defendants, and observed "[t]he City did not 

contend that the tenns of the stipulated preliminary injunction were intrusive, 

unworkable, or vague." In fact, the City supported entry of the instant preliminary 

injunction against the Federal Defendants, arguing "[t]he actions of [F]ederal 
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[D]efendants are escalating violence, inflaming tensions in [Portland], and harming 

Portlanders who seek to engage in nonviolent protests in support of racial justice." 

Plaintiffs' expert, Gil Kerlikowske, also seriously undermined the Federal 

Defendants' argument that they faced irreparable injury. Relying on 

Kerlikowske's expert opinion, the district court concluded that the Federal 

Defendants' concerns regarding the workability of the injunction were 

exaggerated. The district court noted Kerlikowske's statement that "during his 

tenure in Seattle, law enforcement did not target or disperse journalists and there 

were no adverse consequences." Kerlikowske opined that the prohibitions 

contained in the July 23 temporary restraining order, which the district court 

incorporated into the preliminary injunction, were both safe and workable for law 

enforcement. Kerlikowske stated that dispersing press and legal observers is not 

necessary to protect public safety, and further explained that trained and 
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experienced law enforcement personnel can differentiate press from protesters in 

the heat of crowd control. 12 

On the present record, despite the Federal Defendants' assertion that all of 

their officers and agents are adequately trained, the district court found numerous 

instances in which Federal Defendants shot munitions directly at journalists' and 

legal observers' chests, anns, backs, and heads while they were standing entirely 

apart from the protesters. These methods directly conflict with Kerlikowske's 

opinion that crowd-control munitions are not appropriately aimed at the upper 

body, and that pepper balls and tear gas canisters should not be aimed at people at 

all. We review the court's findings for clear error, and for purposes of the Federal 

Defendants' emergency motion, the Federal Defendants have not shown that they 

will likely establish the district court's findings are clearly erroneous. 

We also conclude the Federal Defendants' have not made the required 

showing that they will suffer irreparable harm if the preliminary injunction is not 

12 Plaintiffs' briefing repeatedly asserts that the Federal Defendants lack 
crowd control training, and the Federal Defendants repeatedly respond that they are 
trained in the appropriate use of force. At this preliminary stage, the record did not 
allow the district court to detennine whether the Federal Defendants differentiate 
between crowd control training and training in the proper use of force. Nor does 
the record make clear whether the training provided to U.S. Marshals differs from 
the training provided to personnel from the Department of Homeland Security. 
Those questions may be resolved at a later stage in the proceedings. 
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stayed pending a decision on the merits of their appeal. The district court took care 

to address the Federal Defendants' concerns regarding the workability of the 

injunction. The terms of the injunction itself adequately address their concerns, 

and the Federal Defendants' continued objection that the injunction is unworkable 

is undermined by the City's agreement to operate pursuant to a substantially 

similar order. Kerlikowske's opinions, which the court found persuasive and 

credible, further support the district court's finding that the tenns of the 

preliminary injunction are safe and workable. 

The dissent decides that the Federal Defendants are likely to suffer 

irreparable hann absent a stay pending appeal because the preliminary injunction 

does not explain how arresting individual suspects is as feasible or safe as using 

general crowd control tactics during a riot. But the district court found that the 

protests have been largely peaceful, and the preliminary injunction does not 

prevent the Federal Defendants from issuing lawful dispersal orders to protect 

federal property if and when it is threatened by violent protests. We conclude the 

Federal Defendants have not shown that they will suffer irreparable injury if the 

district comi's preliminary injunction is not stayed. 

C 
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The Federal Defendants have not satisfied the first two Nken factors, but we 

briefly note that the final two factors also strongly suggest the Federal Defendants' 

motion must be denied. See Nken, 556 U.S. at 435; Al Otro Lado, 952 F.3d at 

1006. 

1 

The third Nken factor asks whether the other parties to the litigation will be 

substantially injured if the district court's preliminary injunction is stayed pending 

appeal. Nken, 556 U.S. at 426. 

The City supported the imposition of the preliminary injunction against the 

Federal Defendants. As explained, the City asserted that the Federal Defendants' 

presence in Portland escalated violence and inflamed tensions. Although the 

Federal Defendants have entered into some type of agreement with Governor 

Brown, the district court voiced "serious concerns that the Federal Defendants 

have not fully complied with the Court's original TRO." The district court also 

highlighted evidence in the record suggesting intentional targeting of journalists or 

legal observers after the imposition of the TRO. Further, the district court found 

that the day after the Federal Defendants reached the agreement with the Governor, 

federal agents fired tear gas at journalists standing nowhere near protesters. In 

light of this evidence, and the Federal Defendants' stated intention to remain in 
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Portland to continue to protect the federal buildings should they deem local 

authorities' efforts unsatisfactory, the likelihood that the City will suffer substantial 

injury supports denial of the emergency motion for a stay pending appeal. 

Plaintiffs also face substantial injury if the Federal Defendants' motion is 

granted because the district court found that the Federal Defendants' conduct 

chilled the exercise of their First Amendment rights. The district court made this 

finding after reviewing plaintiffs' vivid descriptions and photographic evidence of 

injuries they sustained as bystanders. "It is well established that the deprivation of 

constitutional rights 'unquestionably constitutes irreparable injury." Melendres v. 

Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (quoting Elrod v. Burns, 427 U.S. 347, 

373 (1976)); see also, e.g., Assoc. Press v. Otter, 682 F.3d 821, 826 (9th Cir. 2012) 

("The loss of First Amendment freedoms, even for minimal periods of time, 

unquestionably constitutes irreparable injury."). In sum, the Federal Defendants 

have failed to show that the other parties to the litigation will not be substantially 

injured if the district court's preliminary injunction is stayed pending appeal. 

2 

The fourth Nken factor requires comis to detennine where the public interest 

lies. Nken, 556 U.S. at 426. When the government is a party, the irreparable injury 

and public interest factors merge, id. at 435, but the Federal Defendants are 
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incorrect to suggest that a showing of hmm to the government commands the 

conclusion that the public interest weighs entirely in favor of whichever outcome 

the government seeks. Our court has consistently balanced the public interest on 

the side of the plaintiffs against the public interest on the side of the government to 

determine where the public interest lies. See, e.g., Padilla v. Immigration & 

Customs Enforcement, 953 F.3d 1134, 1147-48 (9th Cir. 2020) (determining the 

"balance of the equities and public interest favors plaintiffs"). 

Here, the public interest on the Federal Defendants' side is the uncontested 

interest in protecting federal agents and property. The hmms the Federal 

Defendants assert relate to the potential challenges the preliminary injunction poses 

to their ability to safely and effectively protect federal property and personnel. On 

the other hand, plaintiffs also assert a strong public interest: "It is always in the 

public interest to prevent the violation of a party's constitutional rights." Padilla, 

953 F.3d at 1147-48 (internal quotation marks omitted). When weighing public 

interests, courts have "consistently recognized the significant public interest in 

upholding First Amendment principles." Assoc. Press, 682 F.3d at 826 (quoting 

Sammartano v. First Judicial Dist. Court, 303 F.3d 959, 974 (9th Cir. 2002), 

abrogated on other grounds by Winter v. Nat. Res. Def Council, Inc., 555 U.S. 7, 

22 (2008)). The Federal Defendants assert a very important public interest, but the 
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record fully supports the district comi's conclusion that the Federal Defendants' 

interest does not require dispersing plaintiffs. They have not threatened federal 

property, and the joun1alists, in particular, provide a vitally important service to the 

public. Accordingly, the final Nken factor does not weigh in favor of a stay. 

The Federal Defendants have not made a strong showing that they are likely 

to succeed on the merits of plaintiffs' claims. Nor have they shown that they are 

likely to suffer irreparable injury as a result of the district court's preliminary 

injunction. Further, a stay of the district court's injunction would substantially 

injure both the City and the plaintiffs. For these reasons, we cannot say at this 

juncture that the Federal Defendants are entitled to a stay of the preliminary 

injunction pending appeal. The Federal Defendants' emergency motion for a stay 

pending appeal is DENIED, and the administrative stay entered August 27, 2020 is 

lifted. 
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Index Newspapers v. U.S. Marshals Serv., No. 20-35739 

O'SCANNLAIN, J., dissenting: 

FILED 
OCT 9 2020 

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 

In the words of the majority-and I agree-"the district court has worked 

tirelessly to respond to a tense and sometimes chaotic situation" 1 arising from 

peaceful urban protest events that have degenerated into riots and destructive mob 

violence, resulting, inevitably, in crowd dispersal actions by law enforcement. 

Unfortunately, because the constitutional interests of the parties are misaligned in 

the provisions of the injunction before us, I must, respectfully, dissent from the 

order. Since the government is likely to prevail on the merits and the other 

requisite factors are met, I would grant the motion for stay pending appeal. 

With its decision today, the majority of this motions panel validates the 

transformation of the First Amendment-based "right of public access" to 

governmental proceedings into a special privilege for self-proclaimed joun1alists 

and "legal observers" to disregard crowd dispersal orders issued by federal law 

enforcement officers. The district court's injunction erroneously curtails an 

important law enforcement tool for responding to protest events that threaten 

federal property and personnel, thereby limiting options available for federal 

officers precisely when they are most needed. While well-meaning, the district 

court's decision constitutes a significant and unwarranted departure from the 

1 Majority Opinion at 35. 
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traditional, qualified "right of public access" to criminal judicial proceedings that 

has been carefully delineated by the Supreme Court. In short, the majority's 

decision approves the mutation of a very limited historical right reinforced by a 

millennium of legal tradition into a broad, amorphous entitlement that finds 

support nowhere in our precedents or in the historical sources of the First 

Amendment. 

Similarly, the majority's decision to uphold the injunction before us 

ostensibly rests on the deference that it accords to the district court's factual 

findings with respect to plaintiffs' "retaliation" claim, which, indeed, reveal quite a 

disturbing pattern of apparent misconduct by certain federal officers. But even 

these unfortunate facts cannot justify granting journalists and "legal observers" a 

unique exemption from lawful dispersal orders-orders that were neither found, 

nor alleged, to be retaliatory. 

I 

Because the facts set forth in the majority opinion do not adequately reveal 

the full picture, I respectfully restate them as found in the record. 

A 

In the early morning of July 3, 2020, the recent and ongoing political 

protests in downtown Portland, Oregon took a violent and destructive tum. Rioters 

smashed the glass entryway doors of the Mark 0. Hatfield Federal Courthouse and 
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attempted to set fire to the building. They threw balloons containing an accelerant 

into the lobby and fired powerful commercial fireworks toward the accelerant, 

which ignited a fire in the lobby. Vandalism, destruction of property, and assault 

on federal law enforcement officers securing the building continued throughout the 

Fourth of July holiday weekend, and federal agents made multiple arrests. 

Before July 3rd, federal law enforcement officers at the Hatfield Courthouse 

had been stationed in a defensive posture, intended to de-escalate tensions with 

protesters by remaining inside and responding only to breach attempts on the 

building and assaults on personnel or to other serious crimes. With limited support 

from the Portland Police Bureau ("PPB"), however, federal agents struggled to 

contain protests that often focused on the Courthouse and frequently devolved into 

violence in the late evenings and early mornings. 

When this pattern of violent unrest culminated in the July 3rd attack, the 

Department of Homeland Security ("DHS") changed its tactics and authorized 

federal agents to take additional action to protect the Courthouse, and to identify 

and to arrest serious offenders. After federal officers adopted this more assertive 

posture, the protests became larger and more intense. These protest events were 

chaotic and dynamic, and federal officers had frequent confrontations with rioters. 

According to DHS 's Gabriel Russell, the law enforcement officer leading the 

federal response in Portland, 120 federal officers experienced injuries, including 
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broken bones, hearing damage, eye damage, a dislocated shoulder, sprains, strains, 

and contusions. Conflict between federal officers and rioters continued until the 

early morning of July 30th, after which incidents diminished as a result of DHS 

reaching an agreement with the Governor of Oregon for the Oregon State Police to 

provide security in the areas adjacent to the Hatfield Courthouse. 

During the period of unrest, journalists and "legal observers" ostensibly 

reporting on law enforcement's response to the riots were frequently interspersed 

with protesters when events degenerated into violence. Some of these individuals 

even participated in violent and unlawful conduct, including assaults on federal 

officers and destruction of federal property. For example, a person with a helmet 

marked "press" used a grinder to attempt to breach the fence surrounding the 

Hatfield Courthouse. Another person with a "press" helmet entered Courthouse 

property and encouraged others to join, yelling to the crowd that "they can't arrest 

us all!" A man wearing a vest labeled "press" was seen throwing a hard object 

toward police. In yet another incident, a Courthouse staff member reported being 

kicked by someone wearing clothing marked "press." 

B 

Plaintiffs are a newspaper organization and individual journalists and "legal 

observers," some of whom are affiliated with the National Lawyers Guild ("NLG") 

and the American Civil Liberties Union ("ACLU"). They allege that federal law 
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enforcement officers with DHS and the U.S. Marshals Service ("USMS") 

operating in Portland during the month of July (1) infringed their First Amendment 

"right of access" to public streets and sidewalks to observe and to document law 

enforcement's response to the riots near the Hatfield Courthouse; and, (2) 

deliberately and unlawfully "retaliated" against them for exercising their putative 

First Amendment right to report on those events by targeting them with tear gas, 

less-lethal munitions, and pepper spray. 

Plaintiffs initially filed suit against the City of Portland, and unnamed 

individual PPB officers, in federal district court, alleging similar constitutional 

violations arising out of the PPB's response to the protest events. For example, 

Plaintiffs alleged a "broader pattern of the Portland police repeatedly and 

intentionally shooting, gassing, and beating journalists and [legal] observers." 

Among other incidents, Plaintiffs alleged that the PPB slammed a reporter from 

The Oregonian in the back with a truncheon, even as she was displaying her press 

pass, and shoved a reporter from the Portland Tribune into a wall, after he had 

identified himself as media, when he initially refused to comply with an order to 

disperse. Plaintiffs further alleged that the PPB had publicly announced that it 

would use force to disperse reporters unless they had been previously selected to 

embed with officers. Plaintiffs obtained a temporary restraining order ("TRO") 

against the PPB, without the City of Portland's consent, on July 2nd, with terms 
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similar to those contained in the instant preliminary injunction. In its order 

granting the TRO, the district court concluded that Plaintiffs had demonstrated 

"serious questions going to the merits" with respect to their claim of a First 

Amendment-based "right of public access" to observe law enforcement's response 

to protest events. The TRO specified that press and "legal observers" were exempt 

from any orders to disperse issued by the PPB. 

After alleged retaliation by a federal law enforcement agent on July 12th, 

plaintiffs filed an emergency motion seeking the district court's leave to file an 

amended complaint describing such incident and also adding DHS and USMS as 

defendants in the case. The City of Portland filed an objection, arguing, inter alia, 

that plaintiffs' claims against the City of Portland and those against DHS and 

USMS raised no common questions of law or fact. The City maintained that PPB 

operates under fundamentally different conditions than federal law enforcement 

agencies, including different directives goven1ing the use of force, different 

limitations on the use of force, and a separate command structure. 

On July 16th, before the district court had an opportunity to rule on the 

motion to bring DHS and USMS into the case, plaintiffs and the City jointly filed a 

"Stipulated Preliminary Injunction" that substantially mirrored the TRO's terms. 

The following day, the district court granted plaintiffs' motion for leave to file the 

operative Second Amended Complaint. 
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The Second Amended Complaint sets forth independent causes of action 

based on the First and Fourth Amendments of the U.S. Constitution and Article I, 

Sections 8 and 26 of the Oregon Constitution. It seeks both damages and equitable 

relief. The day it was filed, Plaintiffs immediately moved for a TRO against DHS 

and USMS, with the request for injunctive relief limited only to their 

aforementioned First Amendment claims. 

On July 22nd, the City filed a brief in support of the entry of the TRO 

against DHS and USMS. The City accused both agencies of escalating violence, 

harming non-violent protesters, and effectively kidnapping people off of Portland 

streets. Notably, on the same day, the Portland City Council passed a resolution 

prohibiting the PPB from cooperating with federal officers deployed in Portland. 

The district court granted the TRO on July 23rd and extended it for an 

additional 14 days on August 6th. On August 20th, the district court entered the 

instant preliminary injunction, from which DHS and USMS now seek emergency 

relief pending appeal. 

The preliminary injunction provides, among other things, that journalists and 

"legal observers" are exempt2 from general dispersal orders issued by federal 

2 The precise language of the district court's order provided that journalists and 
"legal observers" "shall not be required to disperse following the issuance of an 
order to disperse, and such persons shall not be subject to arrest for not dispersing 
following the issuance of an order to disperse." 
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officers. It further requires that federal officers refrain from using force or 

threatening arrest to compel such persons to disperse after an order to disperse has 

been issued. It also sets forth a non-exclusive list of indicia by which officers are 

to determine who qualifies as a joun1alist or "legal observer." 3 

3 The eight-part injunction entered by the district court is lengthy, not to say 
labyrinthine, but warrants repetition in full for appreciation of its extraordinary 
scope: 

l. The Federal Defendants, their agents and employees, and all persons acting 
under their direction are enjoined from arresting, threatening to arrest, or 
using physical force directed against any person whom they know or 
reasonably should know is a Journalist or Legal Observer (as explained 
below), unless the Federal Defendants have probable cause to believe that 
such individual has committed a crime. For purposes of this Order, such 
persons shall not be required to disperse following the issuance of an order 
to disperse, and such persons shall not be subject to arrest for not dispersing 
following the issuance of an order to disperse. Such persons shall, however, 
remain bound by all other laws. No Journalist or Legal Observer protected 
order this Order, however, may impede, block, or otherwise physically 
interfere with the lawful activities of the Federal Defendants. 

2. The Federal Defendants, their agents and employees, and all persons acting 
under their direction are further enjoined from seizing any photographic 
equipment, audio- or video- recording equipment, or press passes from any 
person whom they know or reasonably should know is a Journalist or Legal 
Observer (as explained below), or ordering such person to stop 
photographing, recording, or observing a protest, unless the Federal 
Defendants are also lawfully seizing that person consistent with this Order. 
Except as expressly provided in Paragraph 3 below, the Federal Defendants 
must return any seized equipment or press passes immediately upon release 
of a person from custody. 

3. If any Federal Defendant, their agent or employee, or any person acting 
under their direction seize property from a Journalist or Legal Observer who 
is lawfully arrested consistent with this Order, such Federal Defendant shall, 
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as soon thereafter as is reasonably possible, make a written list of things 
seized and shall provide a copy of that list to the Journalist or Legal 
Observer. If equipment seized in connection with an arrest of a Joun1alist or 
Legal Observer lawfully seized under this Order is needed for evidentiary 
purposes, the Federal Defendants shall promptly seek a search warrant, 
subpoena, or other court order for that purpose. If such a search warrant, 
subpoena, or other court order is denied, or equipment seized in connection 
with an arrest is not needed for evidentiary purposes, the Federal Defendants 
shall immediately return it to its rightful possessor. 

4. To facilitate the Federal Defendants' identification of Journalists protected 
under this Order, the following shall be considered indicia of being a 
Journalist: visual identification as a member of the press, such as by carrying 
a professional or authorized press pass, carrying professional gear such as 
professional photographic equipment, or wearing a professional or 
authorized press badge or other official press credentials, or distinctive 
clothing, that identifies the wearer as a member of the press. It also shall be 
an indicium of being a Journalist under this Order that the person is standing 
off to the side of a protest, not engaging in protest activities, and not 
intermixed with persons engaged in protest activities, although these are not 
requirements. These indicia are not exclusive, and a person need not exhibit 
every indicium to be considered a Journalist under this Order. The Federal 
Defendants shall not be liable for unintentional violations of this Order in 
the case of an individual who does not carry or wear a press pass, badge, or 
other official press credential, professional gear, or distinctive clothing that 
identifies the person as a member of the press. 

5. To facilitate the Federal Defendants' identification of Legal Observers 
protected under this Order, the following shall be considered indicia of being 
a Legal Observer: wearing a green National Lawyers Guild-issued or 
authorized Legal Observer hat (typically a green NLG hat) or wearing a blue 
ACLU-issued or authorized Legal Observer vest. It also shall be an indicium 
of being a Legal Observer protected under this Order that the person is 
standing off to the side of a protest, not engaging in protest activities, and 
not intermixed with persons engaged in protest activities, although these are 
not requirements. 

6. The Federal Defendants are not precluded by the Order from issuing 
otherwise lawful crowd-dispersal orders for a variety of lawful reasons. The 
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A prior motions panel of this court entered an administrative stay of the 

injunction pending the adjudication of the government's motion for emergency 

Federal Defendants shall not be liable for violating this injunction if a 
Journalist or Legal Observer is incidentally exposed to crowd-control 
devices after remaining in the area where such devices were deployed after 
the issuance of an otherwise lawful dispersal order. 

7. Plaintiffs and the Federal Defendants shall promptly confer regarding how 
the Federal Defendants can place unique identifying markings (using 
numbers and/or letters) on the uniforms and/or helmets of the officers and 
agents of the Federal Defendants who are specially deployed to Portland so 
that they can be identified at a reasonable distance and without unreasonably 
interfering with the needs of these personnel. Based on the Court's 
understanding that Deputy U.S. Marshals and Courtroom Security Officers 
stationed in Portland who are under the direction of the U.S. Marshal for the 
District of Oregon are not part of the force that has given rise to events at 
issue in the lawsuit, they are exempt from this requirement. Agents wearing 
plain clothes and assigned to undercover duties also are exempt from this 
requirement. If the parties agree on a method of marking, they shall submit 
the terms of their agreement in writing to the Court, and the Court will then 
issue a modified preliminary injunction that incorporates the parties' 
agreement. If the parties cannot reach agreement within 14 days, each party 
may submit its own proposal, and each side may respond to any other 
party's proposal within seven days thereafter. The Court will resolve any 
disputes on this issue and modify this preliminary injunction appropriately. 

8. To promote compliance with this Preliminary Injunction, the Federal 
Defendants are ordered to provide copies of the verbatim text of the first 
seven provisions of this Preliminary Injunction, in either electronic or paper 
form, within 14 calendar days to: (a) all employees, officers, and agents of 
the Federal Defendants currently deployed in Portland, Oregon ( or who later 
become deployed in Portland, Oregon while this Preliminary Injunction is in 
force), including but not limited to all personnel in Portland, Oregon who are 
part of Operation Diligent Valor, Operation Legend, or any equivalent; and 
(b) all employees, officers, and agents of the Federal Defendants with any 
supervisory or command authority over any person in group (a) above. 
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relief. As the court, in its role as this motions panel, today denies such emergency 

request for a stay pending appeal, the injunction will go back into effect and this 

matter will proceed before the district court, pending disposition of the 

goven1ment's appeal of the preliminary injunction by a merits panel of this court. 

Plaintiffs' Fourth Amendment and state constitutional claims did not form part of 

the request for preliminary relief and remain pending before the district court, as 

do plaintiffs' requests for compensatory and punitive damages, atton1ey's fees, and 

costs. As the City's stipulation to a preliminary injunction resolved only Plaintiffs' 

request for equitable relief: Plaintiffs' remaining claims against the City and 

individual PPB officers also remain pending in the district court. 

II 

I agree with the majority that the Nken v. Holder factors must determine our 

disposition of the goven1ment's request for emergency relief, but I respectfully 

disagree with how the majority analyzes those factors. 556 U.S. 418,426 (2009). 

I address each factor in tum, beginning with the government's burden to make a 

strong showing of likelihood of success on the merits. 4 

4 Upon appeal of a preliminary injunction, the district court's conclusions of law 
are reviewed de novo, its underlying factual findings are reviewed for clear error, 
and the scope of the injunction is reviewed for abuse of discretion. Padilla v. 
Immigration & Customs Enf't, 953 F.3d 1134, 1141 (9th Cir. 2020). In addition, 
"we review First Amendment questions de novo since they present mixed 
questions of law and fact, requiring us to apply principles of First Amendment 
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The district court granted injunctive relief on the basis of Plaintiffs' two 

First Amendment claims: (1) a "right of public access" to public streets and 

sidewalks to observe and to document law enforcement officers engaged in riot 

control and crowd dispersal; and (2) a right to be free from "retaliation" by federal 

officers for reporting on law enforcement's response to civil unrest. 

A 

l 

With respect to the "right of public access" issue, the district court purported 

to apply the framework articulated in Press-Enterprise Co. v. Superior Court of 

Cal. ("Press-Enterprise II") for evaluating "claim[ s] of a First Amendment right of 

access to criminal proceedings[.]" 478 U.S. 1, 8-9 (1986). Pursuant to that 

doctrine, in evaluating a purported claim of public access to a proceeding, a court 

must consider: (1) "whether the place and process have historically been open to 

the press and general public;" and (2) "whether public access plays a significant 

positive role in the functioning of the particular process in question." Id. "If the 

particular proceeding in question passes these tests of experience and logic, a 

qualified First Amendment right of public access attaches." Id. "A presumptive 

right of access to any particular proceeding may be overcome by an overriding 

jurisprudence to the specific facts of this case." Gerritsen v. City of Los Angeles, 
994 F.2d 570, 575 (9th Cir. 1993). 
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government interest based on findings that closure is essential to preserve higher 

values and is nan-owly tailored to serve that interest." Id. 

But the First Amendment-based right of public access and its corresponding 

framework have never been deemed to apply to riot control and crowd dispersal in 

a public street. 5 The Supreme Court has discussed only a qualified right of access 

to certain criminal judicial proceedings and has never recognized a right of public 

access outside of that context. ,S'ee Press-Enterprise II, 478 U.S. at 8-9 (right of 

public access to preliminary hearings in criminal cases); Press-Enterprise Co. v. 

Superior Court of Cal., 464 U.S. 501,503,508 (1984) (right of public access to 

voir dire hearings in criminal cases); Richmond Newspapers, Inc. v. Virginia, 448 

U.S. 555,580 (1980) (right of public access to criminal trials). 

5 The majority, echoing arguments offered by plaintiffs' counsel, invokes prior 
decisions of our court referencing a First Amendment-based right to record law 
enforcement activity in public. See Reed v. Lieurance, 863 F.3d 1196, 1211 (9th 
Cir. 2017); Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995). Those 
cases are inapposite, however, as they do not address situations where law 
enforcement is responding to rioting and violent unrest. At most, those cases 
merely recognize the right of a person to use a recording device in a public forum, 
before any measures have been taken to restrict access to the forum, such as 
issuance of a general dispersal order. They certainly do not stand for the 
extraordinary proposition that an individual is exempt from a dispersal order or 
other riot control measure merely because he is engaged in the act of recording law 
enforcement operations. Moreover, as a matter of doctrine, neither case applied 
right-of-public-access analysis. In fact, Reed applied public forum analysis, which 
the district court notably chose not to do here. 863 F.3d at 1211. Cf fn. 9, infra. 
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In the decades since Press-Enterprise II, the courts of appeals have 

expanded the right-of-public-access doctrine considerably beyond its initial, 

paradigmatic application to criminal proceedings-including, in our court, to a 

variety of non-criminal, non-adjudicative, governmental proceedings, such as a 

horse gather on federal land, Leigh v. Salazar, 677 F.3d 892, 894 (9th Cir. 2012), 

and a referendum on a regulatory order conducted by the U.S. Department of 

Agriculture, Cal-Almond, Inc. v. U.S. Dept. o_f Agriculture, 960 F.2d 105, 109 (9th 

Cir. 1992)-but the doctrine is not without limit. Rather, the Press-Enterprise II 

framework has been confined to claims of access to specific governmental 

proceedings and has never been applied to public spaces in general or to private 

events therein. Cf Leigh, 677 F.3d at 894 ( evaluating access to horse gather, not to 

federal lands); Whiteland Woods, L.P. v. Township of W Whiteland, 193 F.3d 177, 

181 (3d Cir. 1999) ( evaluating access to town planning commission meeting, not to 

town hall). Here, protests in a public street are privately sponsored and organized 

events, and when they degenerate into riots, the crowd control measures taken by 

law enforcement are spontaneous and temporary responses to ongoing criminal 

activity. Protests and resulting riots are simply not goven1mental proceedings to 

which a right of public access may be claimed. 6 

6 Curiously, the complaint might be better viewed as claiming a "right of 
exclusion" from crowd dispersal actions by federal law enforcement. Plaintiffs 
seek access to a putative proceeding, the necessary impact of which they actually 
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Similarly, even where the Press-Enterprise II framework applies, it requires 

a court to evaluate a claim of access by first determining whether "the place and 

the process" have historically been open to the public, and whether the public's 

presence plays a critical role in the specific proceeding at issue. 478 U.S. at 8-9 

( emphasis added). Here, the district court noted that streets, sidewalks, and parks 

constitute traditional public fora, which have been open to speech and expression 

from "time out of mind," Hague v. Comm.for Indus. Org., 307 U.S. 496,515 

(1939), but it failed to evaluate any history of public access to law enforcement 

operations responding to ongoing criminal activity, including violent civil unrest 

that threatens federal property and personnel. In the absence of historical analysis 

regarding the proceeding, as distinguished from the place, a presumptive right of 

public access simply does not attach. Cf Leigh, 677 F .3d at 894 ( calling for 

inquiry into history of public access to horse gathers, not to federal lands). 

The district court's reasoning here is reflective of an emerging pattern of 

lower courts expanding the right-of-public-access doctrine well beyond its original 

scope, with little consideration of a limiting principle. Cf, e.g., NY. Civil Liberties 

Union v. NY. City Transit Auth., 684 F.3d 286, 298 (2d Cir. 2012) (noting, with 

approval, that "there is no principle that limits the First Amendment right of 

wish to avoid. This contradiction highlights the discrepancy between plaintiffs' 
claims and traditional right-of-public-access case law. 
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[public] access to any one particular type of government process"). When the 

Supreme Court first articulated the First Amendment right of public access in 

Richmond Newspapers, Inc. v. Virginia, it drew on an extensive historical record of 

public access to criminal trials in the Anglo-American legal tradition, dating back 

to "the days before the Norman Conquest." 448 U.S. at 580. After canvassing 

more than a thousand years of "unbroken, uncontradicted" history, the Court felt 

justified in concluding that the right to attend criminal trials is "implicit in the 

guarantees of the First Amendment." Id. In Press-Enterprise II, the Court limited 

its inquiry to post-Bill of Rights history, but nonetheless identified a "near 

uniform" "tradition of accessibility" to preliminary hearings in criminal cases 

dating back to the "celebrated trial of Aaron Burr" in 1807. 4 78 U.S. at l 0-11. 

Lower courts, by contrast, including ours, have extended the right of public 

access largely without extensive historical backing and without further guidance 

from the Supreme Court regarding the specific contours of the doctrine. If the 

majority's reasoning here is any indication, the doctrine is growing haphazardly, 

like a weed in an untended garden, presaging conflict with more established legal 

rights and powers. This doctrinal disorder warrants further review. 

2 

Even if right-of-public-access analysis were appropriate under these 

circumstances, any right to access the proceeding in question must apply equally to 
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the press and the public. See Cal. First Amendment Coal. v. Woodford, 299 F.3d 

868, 873 n.2 (9th Cir. 2002) ("As members of the press, plaintiffs' First 

Amendment right of access to governmental proceedings is coextensive with the 

general public's right of access." (citing Houchins v. KQJi,'J), Inc., 438 U.S. 1, 15-

16 (1978)). Indeed, it is a long-established and fundamental principle of 

constitutional law that "the First Amendment does not guarantee the press a 

constitutional right of special access to information not available to the public 

generally." Branzburg v. Hayes, 408 U.S. 665, 684 (1972). Cf Erwin 

Chemerinsky, Protect the Press: A First Amendment Standard/or Safeguarding 

Aggressive Newsgathering, 33 U. Rich. L. Rev. 1143, 1145 (2000) ("[The Supreme 

Court's] rulings, without exception, have failed to provide any First Amendment 

protection for newsgathering. Indeed, the Court has declared that there is no 

exemption for the press from general laws. In other words, while engaged in 

newsgathering, the press is not exempt from tort liability or criminal laws, no 

matter how compelling the need for reporting to protect the public's health and 

safety.") 

But here, the district court's injunction, by its own terms, grants self

identified journalists and "legal observers" a special privilege to disregard 

dispersal orders with which the general public must comply, which has no legal 
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basis. The injunction is thus at odds with a core First Amendment principle and a 

common-sense rule of thumb: the media have the same rights as the rest ofus. 7 

The majority opinion here rejects this characterization of the injunction and 

insists that it creates no special rights. According to the majority, the injunction 

merely prevents federal agents from seeking to disperse the press from local streets 

and sidewalks when the City's current policy is that press may remain there, even 

during riots, but does not seek to regulate crowd dispersal on federal property. On 

this view, the injunction is a wholesome exercise in federalism! 

But the majority's analysis is inconsistent with the plain text of the district 

court's order and misapplies principles of constitutional structure. The injunction, 

by its own terms, appears to extend to dispersal orders issued on federal property, 

7 Even if journalists had some special claim to enhanced Constitutional protection 
when reporting on law enforcement activities, grounded in the First Amendment's 
"freedom of the press" clause, "legal observers" have never been accorded any 
special recognition under our law. Cf Wise v. City of Portland, No. 3 :20-CV-
01193-IM, 2020 WL 5231486, at *7 (D. Or. Sept. 2, 2020) (declining to recognize 
special status for "protest medics" in similar Portland protests) ("[T]his Court has 
found no legal authority for affording protest medics, as defined by Plaintiffs, 
unique recognition under the First Amendment beyond that afforded any individual 
who attends a protest. . . . They simply have no unique status under the First 
Amendment that allows them to disregard lawful [ dispersal] orders."). That the 
district court's injunction appears to empower the ACLU and NLG to bestow 
immunity from lawful dispersal orders is particularly dubious given the status of 
these organizations as perennial litigation adversaries of law enforcement agencies. 
In sum, like "protest medics," there is no cognizable basis for "legal observers" to 
receive "special dispensation" to disregard lawful dispersal orders. Wise, 2020 WL 
5231486 at *2. 
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and is certainly not geographically limited in any explicit way. The injunction thus 

allows the press, but not others, to disregard dispersal orders that are clearly 

lawful. That can only be understood as a special dispensation that is not consistent 

with the First Amendment. 

In any event, even if federal agents are located on City property when they 

issue, or seek to enforce, an order to disperse, principles of federalism do not 

justify carving out a special exemption for the press from such orders simply 

because City police would typically allow for one. The Federal Government is 

indeed acknowledged by all to be one of limited and enumerated powers, see Nat 'l 

Fed 'n oflndep. Bus. v. Sebelius, 567 U.S. 519, 534 (2012), and it is not entitled to 

exercise general or residual powers, see United ,S'tates v. Comstock, 560 U.S. 126, 

153 (2010) (Kennedy, J., concurring) ("Residual power, sometimes referred to 

(perhaps imperfectly) as the police power, belongs to the States and the States 

alone"), such as the prevention and punishment of crime and disorder on local 

streets, sidewalks, and parks, see United States v. Morrison, 529 U.S. 598, 618 

(2000) ([W]e can think of no better example of the police power, which the 

Founders denied the National Government and reposed in the States, than the 

suppression of violent crime and vindication of its victims."). 

It is an inversion of our constitutional structure, however, to require federal 

officers to abide by municipal policies regarding crowd dispersal when carrying 

19 

FOIA CBP 007374 



out their statutory prerogative to protect federal property and personnel. Federal 

officials are prohibited, of course, from "commandeering" state and local law 

enforcement officers to help secure federal property and must instead rely on 

voluntary cooperation with state and local officials for this purpose. See Printz v. 

United States, 521 U.S. 898,935 (1997). Where such cooperation is inadequate, 

the federal government must deploy its own agents. In these circumstances, the 

agency's lawful directives regarding crowd dispersal, i.e., those adopted pursuant 

to a constitutionally enacted federal statute or rule, take precedence over state and 

local ones, not the other way around. Such an an-angement does not violate 

principles of federalism or dual sovereignty but is rather required by them. See, 

e.g., Alden v. ],,Jaine, 527 U.S. 706, 732 (1999) (federal government sets the 

supreme law of the land when acting within its enumerated powers). 

The majority opinion relies heavily on the district court's conclusion, with 

which it agrees, that it is, in fact, unlawful for federal agents to issue orders to 

disperse if they are situated beyond federal property. According to the majority, 

DHS and USMS have never claimed to have such authority, and the federal statute 

upon which they principally rely, 40 U.S.C. § 1315, does not provide for it. 

The suggestion that the government has simply conceded this question is 

overstated. Although this issue was not adequately briefed by either party, the 

government has consistently articulated the position, both before the district court 
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and on appeal, that federal law enforcement officers may issue dispersal orders on 

federal property, and in several circumstances, may effectuate those orders beyond 

federal property, such as by establishing a secure perimeter. In particular, the 

government has invoked § l 3 l 5(b )( 1 ), which provides that the Secretary of 

Homeland Security may designate DHS agents to protect federal property, 

including designating agents for duty in "areas outside the property to the extent 

necessary to protect the property and persons on the property." 

I am inclined to agree with the government's general understanding of its 

statutory authority. As the goven1ment has pointed out, it would be unreasonable 

to require that federal officers charged with securing federal buildings wait until 

violent opportunists have breached the property line or entered the building before 

taking any protective measures. There is very likely a statutory basis for at least 

some crowd dispersal activity adjacent to a federal courthouse faced with violent 

unrest and the other challenging circumstances at issue here. 

I also agree with the majority, however, that a determination of the precise 

scope ofDHS's and USMS's statutory authority is not required for resolution of 

this emergency motion. Indeed, the statutory question muddles the First 

Amendment analysis upon which the district court's injunction is ultimately 

grounded. Presumably, if federal officers have no statutory basis for dispersals 

beyond federal property, then any such dispersals are ultra vires, and the inquiry is 
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at an end. There is no reason to proceed to an evaluation of the constitutional 

rights of persons subject to such purportedly unlawful measures, let alone to 

construct a complex injunction that distinguishes the rights of press and "legal 

observers" from the rights of other participants in a protest. Ultimately, a lack of 

federal statutory authority for off-property dispersals, as such, cannot serve as the 

sole, or even primary, basis upon which this particular injunction is upheld, given 

its reliance on a painstaking analysis of purported constitutional violations with 

respect to specific persons. Thus, even if I were to accept the majority's view that 

the injunction's aim is simply to prohibit off-property dispersals by federal 

officers, which I do not, the injunction's terms would be woefully underinclusive. 

3 

Even if a presumptive right of access for press and "legal observers" to 

witness law enforcement's response to a riot could be said to exist, the inquiry does 

not end there. Under Press-Enterprise II, a presumptive right of public access to 

any particular proceeding may be overcome by an overriding government interest 

based on findings that closure is essential to preserve higher values and is narrowly 

tailored to serve that interest. 478 U.S. at 8-9. 

The district court's narrow tailoring analysis failed to take proper account of 

the government's interests in defense of federal personnel and property, which 

justify use of general dispersal orders during riot control situations that threaten 
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federal resources, even in a public forum. 8 Here, considering the chaotic and 

dynamic situation during Portland's recent protest events, which have frequently 

devolved into riots, along with the nefarious actions by certain individuals falsely 

purporting to be press or "legal observers," closure of the forum through general 

dispersal orders is essential to the defense of federal personnel and property. 

Indeed, the closure of governmental proceedings has been deemed proper in 

several instances where the government's interest was arguably less immediate and 

the restriction on access was equally broad. Cf, e.g., Dhiab v. Trump, 852 F.3d 

1087, 1095 (D.C. Cir. 2017) (government's interest in preventing future threats to 

military operations would justify closure of habeas proceedings); US. v. Index 

New:,.,papers LLC, 766 F.3d 1072, 1087 (9th Cir. 2014) (government's interest in 

8 In addition, the district court's narrow tailoring analysis was conceptually flawed 
because the closure evaluated in the Press-Enterprise II framework should be that 
of a specific governmental proceeding, not of a public forum generally. Utilizing 
"right-of-public-access" analysis to evaluate the closure of a "traditional public 
forum," such as a pub Ii c street, is unsettling because government restrictions on 
First Amendment activity in such locations are usually evaluated under "public 
forum analysis," which has been more extensively developed in the case law and 
provides more guidance regarding the policing of protest events. See, e.g., Peny 
Educ. Ass 'n v. Perry Local Educators' Ass 'n, 460 U.S. 37, 45 (1983); Int 'l Action 
Ctr. v. City of New York, 587 F.3d 521, 527 (2d Cir. 2009); Coal. to Protest 
Democratic Nat'l Convention v. City ofBoston, 327 F. Supp. 2d 61, 69-70 (D. 
Mass.), ajf'd sub nom. Bl(a)ck Tea Soc '.Y v. City of Boston, 378 F.3d 8 (1st Cir. 
2004). 
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secrecy justified closure of certain grand jury proceedings); ACLU v. Holder, 673 

F.3d 245, 252 ( 4th Cir. 2011) (government's interest in integrity of ongoing fraud 

investigation justified sealing of complaints filed in False Claims Act actions). 

Moreover, if the categories of "journalist" and "legal observer" in fact 

include all members of the public engaged in observation, as distinguished from 

speech or protest-as the majority seems to suggest-then the goven1ment's 

interests in full closure of the "proceeding" are even more compelling. Otherwise, 

in the event of a riot in a public forum that threatens federal property, federal 

officers could disperse only members of the public that are speaking, assembling, 

and protesting, but not members of the public that are observing or documenting. 

Peaceful protesters caught up in the riot would have to obey the dispersal order, but 

peaceful observers would not. This differential treatment is groundless and, in any 

event, would render federal dispersal orders a dead letter, even in the face of an 

undeniable threat to federal property and personnel. Federal law enforcement 

agents simply would not be allowed to clear the street. Such a prohibition is not 

only inconsistent with the government's overriding interest in security in cases of 

violent unrest that threatens federal property and personnel, it is also contrary to 

established law in other First Amendment settings, which permits general dispersal 

orders in similar circumstances. Cf, e.g., Bible Believers v. Wayne Cty., Mich., 

805 F.3d 228, 252 (6th Cir. 2015) ("The police may go against the hecklers, 
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cordon off the speakers, or attempt to disperse the entire crowd if that becomes 

necessary."). Carr v. D.C., 587 F.3d 401, 409-10 (D.C. Cir. 2009) ("[W]hen 

police face an unruly crowd they may give a dispersal order and then arrest those 

who, after reasonable opportunity to comply, fail to do so. We continue to 

acknowledge that this tactic will be invaluable to police in certain circumstances. A 

dispersal order might well be necessary in a situation in which a crowd is 

substantially infected with violence or otherwise threatening public safety." 

(internal citations and quotation marks omitted)); Wise, 2020 WL 5231486 at *2 

(recognizing propriety of general dispersal orders in response to Portland riots). 

The only way the majority arrives at a different conclusion is by according 

deference to the district court's factual findings, which placed heavy emphasis on 

the City of Portland's consent to abide by an injunction with nearly identical terms 

and a declaration submitted by former DHS official Gil Kerlikowske stating that 

law enforcement officers may respond effectively to riots without dispersing 

journalists and "legal observers." Evaluating whether a government measure is 

narrowly tailored is not simply a matter of ordinary fact-finding, however. Narrow 

tailoring is viewed as a mixed question of fact and law that requires a delicate 

balancing of legal principles as applied to specific circumstances. See Gil brook v. 

City of Westminster, 177 F.3d 839, 861 (9th Cir. 1999); Gerritsen v. City of Los 

Angeles, 994 F.2d 570, 575 (9th Cir. 1993) ("[W]e review First Amendment 
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questions de novo since they present mixed questions of law and fact, requiring us 

to apply principles of First Amendment jurisprudence to the specific facts of this 

case." (internal quotation marks omitted)); see also A1astrovincenzo v. City of New 

York, 435 F.3d 78, 100 (2d Cir. 2006) ("Our narrow-tailoring inquiry requires us to 

apply principles of First Amendment jurisprudence to the specific facts of this 

case, and therefore we treat this issue as a mixed question of law and fact that we 

may resolve on appeal." (internal quotations marks omitted)); Casey v. City of 

Newport, R.I., 308 F.3d 106, 116 (1st Cir. 2002) ("Inescapably, the application of 

the narrow tailoring test entails a delicate balancing judgment." ( citations 

omitted)). Accordingly, I would revisit the district court's nmTow tailoring inquiry, 

which I believe did not correctly balance the interests at stake. 

The City's stipulation does not have the import that the district court, and the 

majority, ascribe to it. That the City ultimately agreed to the tenns of the 

injunction does not show that it complied with them, let alone that it did so and 

managed to protect property and personnel. In any event, the City's agreeableness 

should not be overstated here. The PPB is still alleged to have followed until 

recently a policy of dispersing press and "legal observers," the TRO was entered 
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without the City's consent, and, after the City agreed to a preliminary injunction, it 

suggested that modifications would be required. 9 

Moreover, as already discussed, holding DHS and USMS to the City's 

policies and practices reflects a misunderstanding of the relationship between 

federal and local law enforcement, each of which operates under a separate 

command structure and is typically entitled to set different enforcement priorities 

and to follow different directives regarding lawful crowd control tactics, including 

general dispersal orders. In this case, the City not only sought to distinguish the 

PPB from federal law enforcement, it has been explicitly adverse to the presence of 

federal officers in Portland, leveling serious allegations of unlawful conduct 

against them, and even going so far as to prohibit the PPB from cooperating with 

federal agents to provide security for the Hatfield Courthouse. The City's actions, 

and its filings in the district court, suggest that it has a divergent assessment of the 

severity of the threat posed to federal personnel and property by protest events that 

degenerate into riots, and of the proper manner of dealing with that threat. The 

9 The City also resisted a very similar request for injunctive relief brought by so
called "protest medics." Wise, 2020 WL 5231486 at *2. The City apparently 
argued, and the district court agreed, that an injunction exempting "protest medics" 
from dispersal orders would be unworkable for the PPB. Why the City expects the 
PPB to identify and to exempt "legal observers," but not "protest medics," is 
difficult to understand. Cf fn. 7, supra. 
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City is entitled, of course, to utilize different crowd control tactics, but the City's 

choices obviously do not bind federal law enforcement agencies. 

Similarly, Kerlikowske's testimony does not adequately address crowd 

control under the specific circumstances faced by federal officers in Portland. For 

example, he deals in a conclusory manner with the evidence placed in the record 

regarding the involvement of putative journalists and "legal observers" in criminal 

acts, stating that federal officers "were not fooled" by the "press" labels and that 

trained officers are capable of dealing with such incidents on an individualized 

basis. But effectuating an arrest may not be feasible or safe in the chaotic and 

dynamic environment of a riot that threatens federal property and personnel, which 

is why dispersal orders-and related crowd control tactics, such as deployment of 

tear gas-are understood to be legitimate law enforcement tools in the first place. 

Cf Wise, 2020 WL 5231486 at *2 (recognizing propriety of general dispersal 

orders in responding to Portland riots); Don't $'hoot Portland v. City of Portland, 

No. 3:20-CV-00917-HZ, 2020 WL 3078329, at *4 (D. Or. June 9, 2020) (allowing 

use of tear gas in situations where safety of public or police is at risk). Given the 

conclusory nature of Kerlikowske's testimony on this point, it is hardly definitive. 

Accordingly, the government has made a strong showing that it is likely to 

succeed in demonstrating that the First Amendment-based right of public access 

does not support the district court's injunction. 
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B 

With respect to the "retaliation" claim, the district court also concluded that 

plaintiffs were likely to succeed, largely based on its detailed factual findings 

indicating a disturbing pattern of unwarranted force by federal agents. The 

majority opinion here discusses the "retaliation" claim extensively and ultimately 

defers to these factual findings. 

Even if plaintiffs' retaliation claim were viable, however, that claim alone 

cannot justify this injunction. The district court's factual findings regarding 

retaliation, while apparently based on a meticulous examination of the record, bear 

no relation to the injunctive relief actually entered. General dispersal orders were 

not among the acts alleged to be retaliatory, nor did the district court make any 

findings to support such a conclusion. An injunction that exempts plaintiffs-not 

to mention, journalists and "legal observers" more generally-from dispersal 

orders is thus far broader than necessary to provide relief for the injuries alleged, 

and documented, as a result of retaliation. 10 Indeed, Judge Immergut, of the very 

same district court, relied on such reasoning in denying a similar request for 

injunctive relief based on First Amendment "retaliation" just two weeks after the 

10 Remarkably, some of the allegations in the complaint regarding "retaliation" 
may well support Bivens actions and claims of excessive force against individual 
officers, but that is not what is before us today. Bivens v. Six Unknown Fed. 
Narcotics Agents, 403 U.S. 388, 395 (1971 ). 
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instant preliminary injunction was entered. Wise, 2020 WL 5231486 at *8 

(injunction not warranted where instances of alleged targeting appeared to occur 

when "protest medics" refused to follow dispersal orders). 

Accordingly, I would hold that, regardless of whether plaintiffs' have stated 

a valid First Amendment "retaliation" claim, an injunction that exempts them from 

non-retaliatory dispersal orders is overbroad and an abuse of discretion. See Cal. 

v. Azar, 911 F.3d 558, 584 (9th Cir. 2018) ("The scope of the remedy must be no 

broader and no narrower than necessary to redress the injury shown by the 

[plaintiff].") 

I conclude that DHS and USMS have made a strong showing that they are 

likely to succeed in demonstrating that the district court's extraordinary injunction 

was issued without an adequate legal basis. This critical Nken factor favors grant 

of the goven1ment's emergency motion for stay pending appeal. 

III 

The remaining Nken factors also favor a stay pending appeal here. First, 

while a closer question, the government has shown that it is likely to suffer 

irreparable ham1 during the pendency of the appeal if the injunction is not stayed, 

because it is unworkable for federal officers to distinguish journalists and "legal 

observers" in the midst of a riot that threatens federal property and personnel based 
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on the nebulous criteria established by the district court, particularly in light of the 

incidents of press and "legal observer" involvement in violent unrest. 

The majority rejects the government's showing on this factor, stating that the 

injunction is carefully drawn to avoid undue interference with DHS's and USMS's 

defense of federal resources, that the PPB has been operating safely and effectively 

under nearly identical terms, and that Kerlikowske's declaration indicates that 

general dispersal orders are unnecessary for crowd control. The majority's 

characterization of the order as carefully drawn is misleading because the order 

merely restates existing legal rules, such as an officer's power to make an arrest 

based on probable cause. And the order does not explain how effectuating mTest of 

individual suspects is as feasible or safe as utilizing general crowd control tactics 

during a riot that threatens federal property and personnel. Similarly, the City's 

stipulation and Kerlikowske's declaration do not wmTant the treatment they 

receive, for the reasons discussed above. 

Second, the harms to the government are serious because the injunction's 

curtailment of general dispersal orders will compromise the security of federal 

personnel and property, whereas, if there is no right of public access, as I have 

argued, then any harm to plaintiffs from a stay is minimal because they do not have 

a right to remain in the street after they have been ordered to disperse, and the 

injunction does not protect them from retaliation. Third, for similar reasons, the 
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public interest in maintenance of order and public safety also favors stay of an 

overbroad injunction that unduly interferes with law enforcement operations, while 

offering little, if any, protection for plaintiffs' actual constitutional rights. This 

combination of showings justifies a stay pending appeal. ,S'ee Leiva-Perez v. 

Holder, 640 F.3d 962, 970 (9th Cir. 2011) (stay warranted where irreparable harm 

is probable, there is a strong likelihood of success on the merits, and the public 

interest does not weigh heavily against a stay). 

IV 

Because the government has made a strong showing that it is likely to 

succeed in demonstrating that the injunction lacks an adequate legal basis, and the 

other Nken factors also weigh in favor of a stay, I respectfully dissent and would 

grant the emergency motion for stay pending appeal. 
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'---:="""~:--::---=-=-:::::::::---:-('":""'b)-:--:(6)::--', (::--'-b)(:":7)";:::(C=) =====:'....:! S:.:...A..:.::B:.:...A..:...:T...:.:I N....::...O::....'.....:, D::....:I_AN E J ! (b)(6), (b)(7)(C) 
FALK, SCOTT K occ ! (b)(6),(b)(7)(C) 

{b){6), {b){7){C) 
i"1~;~-,~;~;;,;~;1 JACKST A, UN DA Li (b)(6), (b)(7)(C) 
i (b)(6), (b)(7)(C) : 
L"SCib}ecCTri"ae)TNewspapers -- Portland Civil Unrest Litigation -- Preliminary injunction Ordered Today 

FOIA CBP 007393 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(G), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC)i (b)(6), (b)(7)(C) 
Sent: Thursday, August 6~, 2_0_2_0_7_:0_6_P_M _____ ~ 
To: MORGAN, MARK A[·- (b)(G), (b)(7)(C) _________ JPEREZ, ROBERT EL.J~)J~l,J~H!Jl~) ___ _: 

FOIA CBP 007394 



(b)(G), (b)(7)(C) i 
Cc: SEGUIN, DEBBIE W i (b)(6), (b)(7)(C) i SCOTT, RODNEY Sl.J~K61.J~l!.7-)J~J___i 

! (b)(G), (b)(7)(C) :ORTIZ, RAUL L, (b)(6), (b)(7)(C) PORVAZNIK, ANTHONY 
L....,J~:----'----'C...:........:..:......:.._.:....:.......;'--'-----'(b'---)(-6)-, (-b )~(7-)(-C) _ __;__ __ _,_ ___ i---=o-w_e_n~, T'c',-o~d~d~C-(E,,,-'A-,-C~O"""'F,-,,0--,---,) l- ·-·-·-·-·-· (b )(6), (b )(7)(9 ·-·-·-·-·-· i 

(b)(6), (b)(7)(C) FORET, VERNON Ti (b)(6), (b)F)(C) i FALK, SCOTT K (OCC) 

(b )(6), (b )(7)(C) 
(b )(6), (b )(7)(C) 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:14 PM 
To: MORGAN, MARK A! (bH6),lbH7HCl i PEREZ, ROBERT EL._.l~)J~.l,J~H!Jl~L.i ~---_____:_---~~---~-'---'---'-----'-'-~---

(b)(6), (b)(7)(C) 
Cc: SEGUIN, DEBBIE w! (b)(6), (b)(7)(C) ! SCOTT, RODN EV S :___(b)(6),_(b)(7)(C) __ i 

(b)(6), (b)(7)(C) !ORTIZ, RAUL U (b)(6), (b)(7)(C) !PORVAZNIK, ANTHONY 
J i (b)(G), (b)(7)(C) i Owen, Todd C (EAC OFO) ! (b)(6), (b)(7)(C) 

J~H~)Jb)/7H~L.J FORET, VERNON T ! (b)(6), (b)(7)(C) FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 

FOIA CBP 007395 



[_~.,..,..,....-(_b--c-=;:) ( 6=-:::-::-) ,=-:---;-;( b-;-_--;--;-;;--:-) (-;:--:--:=7)=( C=) =======--, 

(b)(6), (b)(7)(C) t FERRARA, W!LUAM ! (b)(6), (b)(7)(C) 
JACKSTA, LINDA Li (b)(6), (b)(7)(C) ! 
Subject Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007396 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) ! 
~------------------i 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN, MARK Ai~---(-b)-(6-),-(-b)-(7_)(_C_) --~i PEREZ, ROBERT EL_.J!>Jl~U~)J?.H~L.! 

(b)(~), (b)(7)(C) er-·-·-·-·-·! 

~C_c_: _S_E_G_U_I N_.:'_.:D_E_B_B_i_E_W____!;<i~-=--=--=--=--=--=-(-=-b-)-(6-:=_),-(~b-)..._(7=~)(=~c-)=-=---===-~~i; SCOTT, ROONEY S :Jb)(6), (b)(7)(C)_ i 
,_ _ ___,,:_(b..:.;)(~6)~, (~b)~(7.:.:.)(C....:) __ ___,:_i!;_:O:::...:R....:c.T.:....:l=Z:1..., .:....::RA::....:.::::U-=L-=L:....!!==,---~{~b){~6)~, {b..;,,:,°){_7,r--'T(~C)~-~---·-·-·-·t PORV AZN i K, ANTHONY 
Ji (b)(6), (b)(7)(C) !; Owen, Todd C (EAC OFO) t.__ _________ {~)J~_L(!>Jl7-)J~L. __________ J 
U~H~l1.lbJ{?Jt~U; FORET, VERNON T ! (b)(6), (b)(7)(C) i FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
FERRARA, WILLIAM i (b)(6), (b)(7)(C) i JACKSTA, LINDA L ~(b)(G),(b)(?)(C)! 

~-~(b)(6),_(b)(7)(C~)--~ 

Subject: Index Newspapers -- TRO Motion Filed in District of Oregon 

FOIA CBP 007397 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007398 



From: PEREZ, ROBERT E 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 

To: COUREY, MARC BENNETT (OCC) 

I (b)(6}, (b)(7)(C) and (b)(7)(E) I 

Cc: ___ MQRGAN~.MARK. -~-----------

(b )(6), (b)(7)(C) and (b)(7)(E) 
(b)(6), (b)(7)(C) and (b)(7)(E) !SEGUIN, DEBBIE W 

{b){6), {b){7){C) and {b){7){E) 
(b)(G), (b)(?)(C) and (b)(?)(E) pCOTT, RODNEY Si (b)(6), (b)(7)(C) and (b)(7)(E) 

; 

(b)(6), (b)(7)(C) and (b)(7)(E) 

(b)(6) , (b)(7)(C)and(b)(7)(E) i ORTIZ, RAUL L [~ (b)(6), (b)(7)(C) and (b)(7)(E) 

(b)(6), (b)(7)(C) and (b)(7)(E) 
.(b)(6), (b)(7)(C)and(b)(7)(E) i PORVAZNIK, ANTHONY J 

{b){6), {b){7){C) and {b){7){E) 
{b){6),{b){7){C)and{b){7){E) :Owen, Todd C (EAC OFO1 

(b)(6), (b)(7)(C) and (b)(7)(E) 
i {b){6), {b){7){C) and {b){7){E) : FORET, VERNON T ! (b)(6), (b)(7)(C) and (b)(7)(E) 

i (b)(6), (b)(7)(C) and (b)(7)(E) 
(b)(6) , (b)(7)(C)and(b)(7)(E) :FERRARA, WILLIAM 

(b)(6), (b)(7)(C) and (b)(7)(E) 
:.JP.HP1.H>Jl7JLCJ.i\O.Q.H>Jt7JIE) iSABAT!NO, DIANE J 

1 {b){6), {b){7){C) and {b){7){E) 
{b){6),{b){7){C)and{b){7){E) i FALK, SCOTT K (OCC) 

{b){6), {b){7){C) and {b){7){E) 

FOIA CBP 007399 



{b){6), {b){7){C) and {b){7){E) 

__ {h\(6.\ __ {h\(IllC.l.and.Jb.U.7.\lEl.-1 •. !A..CKS.TA. __ j_JI\IDA . .,_ '---------~ 

{b){6), {b){7){C) and {b){7){E) 

Bee: 
Subject Re: Index Newspapers -- Portland Civil Unrest litigation -- Preliminary Injunction 
Stayed by Ninth Circuit 
Date: Fri Aug 28 2020 08:46:33 EDT 
Attachments: 

t: Thanks Bennett - good news. 

REP 

Robert E. Perez 
Deputy Commissioner 
U.S. Customs & Border Protection 

On Aug 28, 2020, at 6:53 AM, COUREY, MARC BENNETT (OCC) 1 (b)(6), (b)(7)(C) 
!(bH6),(bH7Hc,! wrote: ~----------

FOIA CBP 007400 



BerWl"elt Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

~ ______ (_b)_(6_),_(_b)_(7_)(_C_) _________ j 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, August 24, 2020 9:34 PM 
To: MORGAN, MARK A! (b)(6), (b)(7)(C) ·-·-·-·-·-"f PEREZ, ROBERT 8 (b)(6), (b)(7)(C) i 

·-·-·-·-·-·' 
.___.....,_(~),(b)l7)(C) ___ 

0 
_______ j 

.----------~ 
Cc: SEGUIN, DEBBIE Wi (b)(6), (b)(7)(C) i SCOTT, RODNEY Si (b)(6), (b)(7)(C) ! 

(b)(6), (b)(7)(C) ,~i O_R_T_I_Z_, R_A_U_L_U ____ (b_)(_6~), -(b-)(-7)-(C_) ___ i Po'RVAZN.IK,-ANTHONY 

Ji (b)(6), (b)(7)(C) f; Owen, Todd C (EAC OFO) l_ ____________ .{~H~h.tbJFJ{Sl,. ____________ J 

:_(b)(6), (b)(7)(C) t FORET, VERNON Ti (b)(6), (b)(7)(C) \ FERRARA, WILLIAM 
(b)(6), (b)(7)(C) :SABATINO, DIANE J ! (b)(6), (b)(7)(C) 

FALK SCOTT K OCC_! . (b)(6),°(b)(7)(C) 

{b){6), {b){7){C) 
·- -~---~ _-_-_--~ _-_"""""":._"~ _--~ _-_--~ 

fi~'.hi"ll'l\S).i JACKST A, Li N DA L ! -·-·-·-·-·-·16RGH6H7HC" 

L ________ ( b )( 6 ), . ( b )(7)( C) _________ ! 

Subject RE: Index Newspapers -- Portland Civil Unrest Litigation -- Preiiminaiy Injunction Ordered 
Today 

FOIA CBP 007401 

l 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, August 20, 2020 8:33 PM 
To: MORGAN, MARK A! (b)(6), (b)(7)(C) :PEREZ, ROBERT E L{~)J~k(!>){7-)J~J _ __i ~--------'----~--~~~~~--~ 

(b)(6), (b)(7)(C) 

,Cc.~_S.EGUJN. •. D..E.B.B1E._W.J,,-----::--::::--:=-(=-b~)(6~),~(~b )=(7=)(C=)======----i S_C_O_T_T.....:.,_R_O_D_N_E~Y S i_ __ ..!~l(~,J.~li?)J.~L.! 
: (b)(6), (b)(7)(C) >; ORTIZ, RAUL LT (b)(6), (b)(7)(C) ! PORVAZNIK, ANTHONY 
J ~ (b)(6), (b)(7)(C) : Owen, Todd C (EAC OFO) i (b)(6), (b)(7)(C) 

!.J~)J?.U~lFJl~tj FORET, VERNON Ti (b)(6), (b)(7)(C) t FERRARA, WILLIAM 
(b)(6), (b)(7!(C) I SABATINO, DIANE J I (b)(6) , (b)(7)(C) 

FALK, SCOTT K occ I bl(G)",-{bH7RC 

(b)(6), (b)(7)(C) 
-=::::=-;~-----"'=::===================== ===--r·,~;,;;~;;;;~~ -1 JACKST A UN DA L i (b )(6), (b )(7)(C) 
·~·-·-·-·-·-1 ~ 

. (b)(6), (b)(7)(C) 
Subject Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary injunction Ordered Today 

FOIA CBP 007402 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

FOIA CBP 007403 



(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) ~i _____ (_b_)(6_)_,(_b)_(7_)(_C_) ____ ~ 
Sent: Thursday, August 6, 2020 7:06 PM 
,.Io:.MQB..GAN. •. MAR.K.Ai (b)(6), (b)(7)(C) 
i (b)(6), (b)(7)(C) i 

~; PEREZ, ROBERT E L_.J!>KSJ,.tb..lE>J~L_i 

Cc: SEGUIN, DEBBIE Wj (b)(G), (b)(7)(C) i; SCOTT, RODNEY Si (b)(6), (b)(7)(C) i 
'-===(b===)=(6=), =(b=)(7=)(=C=) ==-·1~·;-·--=-O.:....:R~T=IZ::..:...·;"R.:....:.:.....:A-=-U-=-[--=[-=! =:::-=---(~6l"""':::(6:'-l, ~(b-)(7"=')(---'.C)=-=--=-=~1; PORV AZN I K, ANTHONY 
j (b)(SJ, (b)(7)(CJ i Owen, Todd C (EAC OFO)! (b)(6), (b)(7)(C) 

.(b)(6), (b)(7)(C) FORET, VERNON T 4 (b)(6), (b)(7)(C) !FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
FERRARA, WILLIAM! (b)(6), (b)(7)(C)________ UACKST A, Li N DA Li (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) 
Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Extended 

Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

~ _____ (b_)(_6)_, (_b_)(7_)(_C_) _____ i 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007404 



From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:14 PM 
To: MORGAN, MARK Ai (b)(6), (b)(7)(C) ·-·-·-·-·-·-·1pEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

(b)(G), (b)(7)(C) '· 
~---------~ 

Cc: SEGUIN, DEBBIE W i (b)(G), (b)(7)(C) : SCOTT, RODNEY SUb..H~L(~}(7J!~L.! 
(b)(6), (b)(7)(C) ·-·-·DRTIZ,-·RAU[ U (ll)(S)~ (b)(7)(C) i PORVAZNIK, ANTHONY 

J ! (b)(Sl, (b)(7)(Cl ! Owen. Todd C (EAC OFO)i (b)(6), (b)(7)(C) 

,. (b)(6),(b)(7)(C) !FOR(T bR)Of 6) ' ((b)(( 7) { 'CS OTT K (OCC) 

FERRARA, WILLIAM! (b)(G),(b)(!)(C) UACKSTA, LINDAU (b)(6), (b)(7)(C) ! 

i (b)(6), (b)(7)(C) 
'·subject: Index N·~e'-"w-sp-'--a-p-e~rs -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007405 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

~ ____ (b_)(_6)_, (_b_)(7_)(_C_) ______ J 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN, MARK Ai _____ (_b-)(6_)_, (-b)-(7_)(_C_) ---! PEREZ, ROBERT El__J_bJ{~U~)_(!H~Li 

I 

i (b)(6), (b)(7)(C) ! 
Cc: SEGUIN, DEBBIE W ~! ---(-b)-(6-),_-(b-)(7_)(_C) ____ r; SCOTT, RODNEY Si (b)(6), (b)(7)(C) i 

~--(~6), (b)(7)(C) i ORTIZ, RAUL L ! (b)(6), (b)(7)(C) i PORVAZNIK, ANTHONY 
J j (b)(6), (b)(7)(C) t Owen, Todd C (EAC OFO)! l~)J~l,J~!iD~~------! 

i (b)(6), (b)(7)(C) i FORET, VERNON Ti (b)(6), (b)(7)(C) ! FALK, SCOTT K OCC) 

{b){6), {b){7){C) 
pv>; 
; 
; 
! 

;, 
; 
; ~---..---..- ;,--,----..,,-~==================:::=:=======::::s::====z::::===:::;--------.;.: ::.,----;::===:=:;-'-·' 

FERRARA, WILLIAM! (b)(6), (b)(7)(C) iJACKSTA, LINDA Lj (b)(6), (b)(7)(C) j 
j (b)(6), (b)(7)(C) j 

' Subject Index Newspapers -- TRO Motion Filed in District of Oregon 

Commissioner and Deputy Commissioner - We write to update you on the temporary restraining order 

FOIA CBP 007406 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

FOIA CBP 007407 



(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

(b)(5) 

FOIA CBP 007408 



From: SCOTT. RODNEY S 

To: (b)(6), (b)(7)(C) and (b)(7)(E) 

(b)(6), (b)(7)(C)and(b)(7)(E) !; PORVAZNIK, ANTHONY J 

(b)(6), (b)(7)(C) and (b)(7)(E) 
i (b)(G), (b)(7)(C) and (b)(7)(E) ;; ORTIZ, RAUL L! (b)(6), (b)(7)(C) and (b)(7)(E) 

[ (b)(6), (b)(7)(C) and (b)(7)(E) 
Cc: 
Bee: 
Subject: Fwd: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction 
Ordered Today 
Date: Thu Aug 20 2020 21 :20:45 EDT 
Attachments: 

Rodney Scott 
USBP 

SentfrommyiPhone 

Begin forwarded message: 

From: "MORGAN, MARK A" i (b)(6), (b)(7)(C) 
Date: August 20, 2020 at 8:42:10 PM EDT ---------,-,--c-=,-...,.,...,.-,,==,-------T o: "COUREY, MARC BENNETT (OCC)";. (b)(6),(b)(7)(C) . ________ _! ___ _ 

Cc: "PEREZ, ROBERT E" i (b)(6), (b)(7)(C) ________ J, "SEGUIN, DEBBIE W" i (b)(Sl, (b)(7)(Cl i 
L. __________ (b)(6),_ (bH7)(c) ___________ :"SCOTT, RODNEY s"r-·-· · (b)(s), (bH?.HC) ! "ORTIZ, RAUL 
L" r-·-·-·-·-·-·-·-·-·-·-·-(bj(~)1.Jb }(7){~_) !'' PO RV AZN I K' ANTHON y J" r·-·-·- (b )(6), (b )(7)( C) -·-·-·-·-·=-·-·-·-·-·-· i 

! (b)(6), (b)(7)(C) !"Owen, Todd C (EAC OFOt ! (b)(6), (b)(7)(C) !"FORET, VERNON T" 
(b)(6), (b)(?)(C) ! "FERRARA, WILLIAM" ~ (b)(6), (b)(7H'2---~ 

L ___________ =·-·r--==========(=b)=(S=), =(b=)(
7
=HC=)====-===== ========· ·=-·-=·-·-=· --:..:::i'J:.'.....A:.:=C:.!...:K~S~T~AL__~ 

LINDA L"i (b)(6), (b)(?)(C) 
'--------------------------------' 

Subject: Re: Index Newspapers -- Portland Civil Unrest Litigation -- Preliminary Injunction Ordered 
Today 

FOIA CBP 007409 



Truly remarkable. 

Sent from my iPhone 

On Aug 2_0, 2020, at 8:33 PM, COUREY, MARC BENNETT (OCC)i {b){6), {b){7){C) 
ilbHG),(bH7HCliwrote: ~----------~ 

FOIA CBP 007410 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b}(6}, (b}(7}(C} 
~----------------·-·-·-· 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC)i ~--------------~ 
(b)(6), (b)(7)(C) 

Sent: Thursday, August 6, 2020 7:06 PM 
To: MORGAN, MARK A (b)(6), (b)(7)(C)'----__ t PEREZ, ROBERT El_ ____ _tb){GJ.d!>JFKC..L._.! 
I (b )(6), (b )(7)(C) 

Cc: SEGUIN, DEBBIE W i (b)(6), (b)(7)(C) i SCOTT, RODNEY Si (b)(6), (b)(7)(C) i 
! (b )(6), (b )(7)(C) ~t ;=O...,...,R,..,...T_IZ~,_RA_U_L_L__.i ___ .,_(b-'-'-)(6--'-'),_,_(b--'-')(,._,...,7)'-'----(C...,___) __ ...,...........~ PORV AZN I K, ANTHONY 
'J ! (b)(6), (b)(7)(C) i Owen, Todd C (EAC OFO) ~ (b)(6), (b)(7)(C) __________ ! 

l-,!~~-~l!D!~L.,.lFORET, VERNON T ! (b)(6), (b)(7)(C) i FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
FERRARA, WILLIAM ! (b)(6), (b)(7)(C) :JACKSTA, LINDA lJ (b)(6), (b)(7)(C) l 

(b)(6), (b)(7)(C) : 
Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Extended 

FOIA CBP 007411 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:14 PM 
To: MORGAN, MARK Al (bt(G),(b=H7~Hc ....... )_~----·-·-·-·_pEREZ, ROBERT E i (b)(6), (b)(7)(C) ! 

(b){6), (b)(7)(C) _ ·-·-·-·-·-_j 

Cc: SEGUIN, DEBBIE W .~; ---(-b)-(6-),-(b-)(7_)(_C)----~I SCOTT, RODNEY S [_(b)(6),_(b)(7)(C) __ : 

(~)(6), (b)(7)(C) i ORTIZ, RAUL Li (b)(6), (b)(7)(C) ~; PORVAZNIK, ANTHONY 
J i (b)(6), (b)(7)(C) ! Owen, Todd C (EAC OFO) ~ (b)(6), (b)(7)(C) 

i (b)(6), (b)(7)(C) i FORET, VERNON T ! (b)(6), (b)(7)(C) i FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) 
FERRARA, WILLIAM! (b)(6), (b)(7)(C) !JACKSTA, LINDA Li (bHGl, (bH7HCl i 

.--'-----=::..:....:.:...-"----"-...::.....:..C.....:....:....-==:..c......::..:.'-'===;-----------~ 

'------'-(b-'-")(6""""'),,...,_(b-'-)(,.._,7)'-'--( C__,__) ~--·-·-·-·! 
Subject: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

FOIA CBP 007412 



Bennett Courey 

CBP Associate Ctlief Counsel (Enforcement and Operations) 

~ ______ (_b_)(_6_),_(_b)_(_7)_(C_) _________ J 

FOIA CBP 007413 



** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN, MARK Ai ____ (_b-)(6-),-(b-)-(7_)(_C)--_-____ -____ ~_,_: PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

(b)(6), (b)(7)(C) -·-·-·-·-·-· ! 

Cc: SEGUIN, DEBBIE W <debbie.w.seguin@cbp.dhs.gov>; SCOTT, RODNEY S <RODNEY.S. 
SCOTT@CBP.DHS.GOV>; ORTIZ, RAUL L <RAULLORTIZ@cbp.dhs.gov>; PORVAZNIK, ANTHONY 
J <ANTHONY.J.PORVAZNIK@CBP.DHS.GOV>; Owen, Todd C (EAC OFO) <TODD.OWEN@CBP. 

1 

OHS.GOV>; FOR<.h>< sy;-T-r b)C7G>Vrc YTT K (OCCJ 

;_F=E.:__:R.:__:R::....A::....RA::..,:,:.._, W~I L:::::L::.::!A,,.::M:..:....:....::i ==::::;----(~b'--'-)(6~),~(b~)--(7'--'-)(C~) _____ ~!; JACKST A, UN DA Ll1!.>l(~.l.,J~)1?)1~U 
(b)(6), (b)(7)(C) 

Subject Index Newspapers -- TRO Motion Filed in District of Oregon 

FOIA CBP 007414 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 

** Attorney Work Product/ Attorney-Client Privileged ** 

<Index Newspapers Portland Civil Unrest Preliminary Injunction 8-20-20.pdf> 

FOIA CBP 007415 



From: COUREY, MARC BENNETT (OCC} 

(b)(6), (b)(7)(C) and (b)(7)(E) 
To: MORGAN, MARK A 

{b){6), {b){7){C) and {b){7){E) 
i (b)(G), (b)(?)(C) and (b)(?)(E) p EREZ, ROBERT E ~ (b)(6), (b)(7)(C) and (b)(7)(E) 
. i 

(b)(6), (b)(7)(C) and (b)(7)(E) 
cc: L--·-·sEGU!N, DEBBIE ·w 

! (b)(6), (b)(7)(C) and (b)(7)(E) 
r:·:;;~-,-,-~~;~·;;~·~;·:·~:~~;~·;;~·~;},coTT, RODNEY Si (b)(6), (b)(7)(C) and (b)(7)(E) ! 
! ! 

(b)(6), (b)(7)(C) and (b)(7)(E) 
(b)(6), (b)(7)(C) and (b)(7)(E) :ORTIZ, RAU l U __ (b )(6), (b )(7)(C) and (b )(7)(E) 

(b)(6), (b)(7)(C) and (b)(7)(E) 
! (b)(6), (b)(7)(C)and(b)(7)(E) ! PORVAZNIK, ANTHONY J 

(b)(6), (b)(7)(C) and (b)(7)(E) 
(b)(6), (b)(7)(C) and (b)(7)(E) i" _Qwert_To.dd. __ C_{.EA_C._QfQ.,_ _____ _ 

(b)(6), (b)(7)(C) and (b)(7)(E) 
(b)(6), (b)(7)(C) and (b)(7)(E) i FORET,.VERNONT7 (b)(6), (b)(7)(C) and (b)(7)(E) 

(b)(6), (b)(7)(C) and (b)(7)(E) 
(b)(6), (b)(7)(C) and (b)(7)(E) i FALK SCOTT K OCC 

FOIA CBP 007416 



i (b)(6), (b)(7)(C) and (b)(7)(E) FERRARA, WILLIAM 

{b){6), {b){7){C) and {b){7){E) 
(b)(6) , (b)(7)(C ) and (b)(7)(E) i JACKST A, UN DA L 

(b)(6), (b)(7)(C) and (b)(7)(E) 

Bee: 
Subject: 
Date: 

RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Extended 
Thu Aug 06 2020 22:06:27 EDT 

Attachments: Index Newspapers TRO 7-23-20.pdf 
RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Granted - Instructions 

Attached (2).msg 
TRO 072320.pdf 
TRO Instructions Index v OHS 072420.pdf 

Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 
~----------------·-·-· 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7: 14 PM 
To: MORGAN, MARK Ai _____ (b-)(-6)-, (-b)-(7-)(C_) ____ i; PEREZ, ROBERT E i (b)(6), (b)(7)(C) i 

! (b)(6) , (b)(7)(C) ! 
'·-.---~.,.~-w.=~c;,F~-..:n1-,-,w-v~•,r•-·-· ~-----------. 

Cc: SEGUIN, DEBBIE w! (b)(6), (b)(7)(C) !SCOTT, RODNEY S l_.(~1(6-L(P.)J!l(~l_i 
(b)(6), (b)(7)(C) i ORTIZ, RAUL L ~ (~)_(~HbJE)J~) ! PORVAZNIK, ANTHONY 

J ! (b)(6), (b)(7)(C) ! Owen, Todd C (EAC OFO) __ ~ (b)(6), (b)(7)(C) 
i.!bH6l, (b)(7)(Cl i FORET, VERNON Ti (b)(6), (b)(7)(C) 

FOIA CBP 007417 



SCOTT K OCC (b)(6), (b)(7)(C) 

{b){6), {b){7){C) 
(b)(6), (b)(7)(C) ·- i FERRARA, W!LUAM i (b)(6), (b)(7)(C) 

JACKSTA, LINDA Lj (b)(G), (b)(7)(C) 
Subject Index Newspapers -- Pcirffiififf-C1vTrUnfosfl1Ugation -- TRO Likely/Imminent 

FOIA CBP 007418 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

~-----------------·-·· 
(b)(6), (b)(7)(C) ; 

; 
! 

** Attorney Work Product/ Attorney-Client Privileged ** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MORGAN, MARK A~[ ----(b-)(-6)-, (-b)-(7-)(C_) ____ -___ -____ -___ PEREZ, ROBERT E [J_b._)_(~Jd'?.!(7-)J~)_j 
.____~(b)(6), (b)(7)(C) ! .------------

Cc: SEGUIN, DEBBIE W; (b)(6), (b)(7)(C) SCOTT, RODNEY S[._(b)(6), (b)(7)(C) __ ! 
(b)(6), (b)(7)(C) i ORTIZ, RAUL Li (b)(6), (b)(7)(C) ; PORVAZNIK, ANTHONY 

Ji (b)(6), (b)(7)(C) !Owen. Todd C (EAC OFO) i (b)(6), (b)(7)(C) 

L !~)-~1,Jbl.(7){9.J FORET VERNON T ! (b)(6),_(bl~7)(C) i FALK, SCOTT K (OCC) 

{b){6), {b){7){C) 
FERRARA, WILLIAM! (b)(6), (b)(7)(C) i; JACKSTA, LINDA L LJ.~H~UbJ(!.!!fU 

(b)(6), (b)(7)(C) 
Subject: Index Newspapers -- TRO Motion Filed in District of Oregon 

FOIA CBP 007419 



Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

~ ____ (b_)_(6_), _(b_)(7_)(_C_) ____ ___] 

** Attorney Work Product/ Attorney-Client Privileged ** 

FOIA CBP 007420 



To: MORGAN, MARK JC_·:.·:.·:.·:.·:.·:.·:.·:.·:.3.~_il~i;.(tiii'tJ(~f.·:.·:_-:_·:.·:.·~:.·:.·:J PEREZ, ROBERT EU ______________________ J~.H~U!>)J7]~!.__ _______________ __l SCOTT, 
RODNEY Sl-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~]~Rsfj~EfjJ~C~~~~~~~~~~~~~~~~~~~~~~~~~~J Owen,_ Tod~ C ( EA C OF O )[_ ____________________ ( b )( 6),. (_b )(7)( C) -·-·-·-·-·-·-·-·-·-· ] 

;~=THONY ~lg_l!_~~~-_f?.~§_8-_~~-(~(s)';fti)(f)i~)l!.~h.t~).El{~). _____ CF"i'.5~~~01
~R~~~\d·.~--~--~--~--~--~--~--~--~--I~lg.1t~·~1ii)tt~1tti~--~--~".J.EQB~l~:~~:.scoTT 

K (OCC)[i (b)(6), (b)(7)(C) : L 
!-·--·--·--·--· c,:,:.=,:,:,:,:,=,=,===,:,:,=,:,:.:,:,====~=,=~,:,:,=~~,~:,:,:,:,:,:,~~='"{oj(6J,ll5){7J{CJ~'='='='==,:,:,:,:,:,:,:,:,:,:,:,:,:,:,:,~:,:,:,:,:,:,:,:,:,:,:,:,:,:,:,=,~~~=~,:,:,:,==~=,~:,:,:,:,:! ·-·-·-·-·-· 

': _________________________________________________________________________________ ( b )( 6), _ ( b )( 7 )( C) -·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·JF"ERRARA~----·-·-·-·-·-·-·-·-·-·-' 
~l~~A

1
M L_ ________________________ fbl(6), (b)f7l(CJ_ ___________________________ ! JACKST A, __ LI ~~)fst'tb)l

7
)(Cf .. (b l(6J,(b J{7)(C)_ __________________ _t COUREY_, MARC. BEN_N ETT ! 

( ).L., ___________________________________ ,·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 
(OCCL__ ___ ,~------ (b)(6), (b)(7)(C~----·-·-·-·-·-·-·-·-·--.! 
From: L _____ J~J(~)_,.J!>X?.K~) _____ J occ) 
Sent: Fri 7/24/2020 10:28:06 PM 
Subject: RE: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Granted - Instructions Attached 
TRO 072320.pdf 
TRO Instructions Index v OHS 072420.pdf 

~ 
; 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

i (b)(6), (b)(7)(C) i 
1---·-·-·-·-·-·-·-·-·-·-·-·-·-· .. 
(A)Associate Chief Counsel, LA 

Office of Chief Counsel, US CBP 

i (b)(6), (b)(7)(C) ~ dir~ct) 
:._ ___________________________ __[ off1 ce) 

ATTORNEY-CLIENT PRIVILEGED/ATTORNEY WORK PRODUCT -- This communication might contain communications between 

attorney and client, communications that are part of the agency deliberative process, or attorney-work product, all of which are 

privileged and not subject to disclosure outside the agency or to the public. Please consult with the Office of Chief Counsel, U.S. 

Customs and Border Protection before disclosing any information contained in this email. If you are not the intended recipient of 

this transmission, please notify the sender immediately. 

From: COUREY, MARC BEN NETT ( 0 CC)l_ _____________________________ J~!!~U.~t(!t(~L. ___________________________ i 
Sent: Thursday, July 23, 2020 5:21 PM 

To: MORGAN, MARK I>:,_ (b)(6), (b)(7)(C) :; PEREZ, ROBERT E[ (b)(6), (b)(7)(C) i 
l--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J '-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Cc: SEGUIN, DEBBIE W: (b)(6), (b)(7)(C) ! SCOTT, RODNEY S[_ ________________________ (b).(6).d!>lEKC..L ________________________ j; ORTIZ, RAUL L 
L_ ____________________ !~)!~U-~).!7..!!~)-·-·-·-·-·=·-·-·-Jpo RV AZN I K, ANTHONY f"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-t1>Hsf1i>"i<iffcj-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 Owen, Todd C ( EAC O FO) 

i (b)(6), (b)(7)(C) iFORET, VERNON T ~ (b)(6), (b)(7)(C) :FALK, SCOTT K (OCC) 
l--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) •-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
. . 
' ' 

1 (b)(6), (b)(7)(C) 1 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

L__·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· ( b )( 6), ( b )(7 )( C) _·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· iF E R RA RA, W I L LI AM 
<j_ _______________________ ( b )( 6), _ ( b )(7)( C) ______________________ ] JA C KST A, LI N DA Lr-·-·-·-·-·-·-·-·-·-·-·("t:i)tst{i:ii("7.)(Cf-·-·-·-·-·-·-·-·-·-·-1 

Subject: Re: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/Imminent 

TRO just received and attached. We will coordinate with DHS OGC HQ and DOJ and advise. 

Bennett Courey 
CBP Associate Chief Counsel (Enforcement and Operations) FOIA CBP 007421 



: (b )(6), (b )(7)(C) : 
i.-.:-·-·-·-·'.?·-·-·-·-·-·-·-·-·-·-·-·-·-·---------.......................... __________ j 

** Attorney Work Product I Attorney-Client Privileged** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Thursday, July 23, 2020 7:13:55 PM 

To: MORGAN, MARK Ai {b){6) {b){7){C) ] PEREZ, ROBERT E j {b){6) {b){7){C) l 
Cc: SEGUIN DEBBIE W; ' [. SCOTT RODNEY~ ' i ORTIZ RAU L L 

J 1-·-·-·-·-·-·-·-·-·-·-·-·-·...,,..-._·_·_·_·_·_·m-·-·-·-·-·--·-·-·-·• I I "'I.--·-•-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-•• I 

i:-·-·-·-·-·-·-·-·-f t:i"j(Gt-ti:i}{ii(c}-·-·-·-·-·-·-·-] PO RV AZN I K, A NTH ON Y J r·-·-·-·-·-·-·-·-·-·-·-·-·-·(I:i}(6f "(ii}(i)(Cf-·-·-·-·-·-·-·-·-·-·-·-·-·1; Owen, Todd C ( EA C OF O) 
•-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

l__ (b)(6), (b)(7)(C) ___ _!FORET, VERNON Tj (b)(6), (b)(7)(C) : FALK, SCOTT K (OCC) 

I {b){6), {b){7){C) I 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

L-----·,·-,---·-·-·-.,.---v---,-·--·-·- v------,--·---·-·-------!liT<
5
>, ~J<7JlCl -·--·--.-·-r·-·-·-·---·------·---~- ---·--·-·--·-·--·--·_)FERRARA, WI LLIA M 

L __________________________ (b )(6), (b )(7)(C) ___________________________ µACKST A, LIN DA L j_ (b )(6), (b )(7)(C) ___ _] 

, __ Su bi ect: _Ind ex News papers_ -- _po rt I and. Ci vi I_ Un rest_ Litigation _-- _TR O . Like lv /Imminent·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 

1---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
FOIA CBP 007422 



Bennett Courey 
CBP Associate Chief Counsel (Enforcement and Operations) 
i (b)(6), (b)(7)(C) i 
L** Attorney Work Product/ Attorney-Client Privileged** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 

~~== ~~~~NAN~E~:1~K:1-·-t1ij{6}:·-·{bj{1}tcr·irsEcRi~ R~i~~~~;1 {b )(6), {b }{7}{C} loRTIZ RAUL L 
} L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· t } l--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· -·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-•-.•• } 

l.· {.b >"< 6) ,-·-{ b} (7) c·c)J~~~:~N~~~~~:H;~~-~-r·-·-·-·-·-·-·-;~~;~~:-;~~~~;~F{b)°(7j(cf~~~j:;;~;~:~:~~~~:~~CTC~dd c ( EAC OFO l 

l _____________________________________ J~U~)-~ ___ (~l(Z)_(~l _____________________________________ I 
l_ __________________________________ (b)!g)~.!~)~)!?!_ _________________________________ _j FERRARA, WILLIAM 
L. (b)(6), (b)(7)(C) __i JACKSTA, LINDA Li (b)(6), (b)(7)(C) ! 

L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
Subject: Index Newspapers -- TRO Motion Filed in District of Oregon 

Bennett Courey 
CBP Associate Chief Counsel (Enforcement and Operations) 
[_ ________________________________ (b )(6), _ (b )(7)( C) ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-__! 
** Attorney Work Product/ Attorney-Client Privileged** 

FOIA CBP 007423 



ATTOlli'JEY-CLIENT \VORI( PROUUCI' 
LA \'t 1!:f~ti ORC1!]\tl!N I ~!:!~~I I I If l! 

FOIA CBP 007424 



ATTOlli'JEY-CLIENT \VORI( PROUUCI' 
LAV.' EN::.FORCEfVIENl' SENSilTVE 

FOIA CBP 007425 



ATTOlli'JEY-CLIENT \VORI( PROUUCI' 
LAl'f ENFORCEl\'fEfrf 8Ef~Hf'fiVE 

FOIA CBP 007426 



From: COUREY, MARC BENNETT (OCC} 

I (b)(6), (b)(7)(C) and (b)(7)(E) I 
To: MORGAN, MARK A 

{b){6), {b){7){C) and {b){7){E) 
! i PEREZ, ROBERT E i (b)(6), (b)(7)(C) and (b)(7)(E) 
! (b)(6) , (b)(7)(C) and (b)(7)(E) I . 
i , 

{b )(6), {b ){7){C) and {b ){7){E) 
Cc: SEGUIN, DEBBIE W 

(b)(6), (b)(7)(C) and (b)(7)(E) 
i (b)(6), (b)(7)(C) and (b)(7)(E) $COTT, RODNEY 3·7 (b)(6), (b)(7)(C) and (b)(7)(E) 

(b)(6), (b)(7)(C) and (b)(7)(E) 

(b)(6), (b)(7)(C) and (b)(7)(E) 
(b)(6), (b)(7)(C)and(b)(7)(E) j; PORVAZNIK, ANTHONY J 

i...,.-. 
(b)(6), (b)(7)(C) and (b)(7)(E) 

(b)(6), (b)(7)(C)and(b)(7)(E) !; Owen, Todd C EAC OFO) 

{b){6), {b){7){C) and {b){7){E) 
; (b)(6), (b)(7)(C) and (b)(7)(E) FORET, VERNON Ti (l?.}(~},_J~){?)ff}~r:i~.f!>J_(!.)_(_E) I 

{b){6), {b){7){C) and {b){7){E) I 

(b)(6), (b)(7)(C)and(b)(7)(E) :FALK, SCOTT K (OCC) 

(b)(6), (b)(7)(C) and (b)(7)(E) 

FOIA CBP 007427 



i (b)(6), (b)(7)(C) and (b)(7)(E) !FERRARA, WILLIAM 

(b)(6), (b)(7)(C) and (b)(7)(E) 
i..·-·--...-··~--------------~ 

! (b)(6), (b)(7)(C)and(b)(7)(E) !JACKSTA LINDA L~------

1 (b)(6), (b)(7)(C) and (b)(7)(E) I 

, 
Bee: 
Subject: Index Newspapers -- Portland Civil Unrest Litigation -- TRO Likely/!rrnninent 
Date: Thu Jul 23 2020 19: 13:55 EDT 
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MOTION FOR TEMPORARY RESTRAINING ORDER 

AND PRELIMINARY INJUNCTION 

Plaintiffs Index Newspapers LLC ("Portland Mercury"), Doug Brown, Brian Conley, 

Sam Gehrke, Mathieu Lewis-Rolland, Kat Mahoney, Sergio Olmos, John Rudoff, Alex Milan 

Tracy, Tuck Woodstock, and Justin Yau hereby move for a temporary restraining order and 

preliminary injunction. This motion is based on Federal Rule of Civil Procedure 65 and the First 

and Fourth Amendments to the United States Constitution. Plaintiffs support this motion with the 

accompanying memorandum oflaw and the declarations of Mathieu Lewis-Rolland and Garrison 

Davis and others in the process of being collected and signed at the time of filing of this motion. 

Plaintiffs specifically seek an order enjoining Defendant Department of Homeland 

Security ("DHS"), Defendant U.S. Marshals Service ("USMS"), and their agents and employees 

( collectively, the "federal agents") as follows: 

1. The federal agents are enjoined from arresting, threatening to arrest, or using 

physical force directed against any person whom they know or reasonably should know is a 

Journalist or Legal Observer (as explained below), unless the federal agents have probable cause 

to believe that such individual has committed a crime. For purposes of this injunction, such 

persons shall not be required to disperse following the issuance of an order to disperse, and such 

persons shall not be subject to arrest for not dispersing following the issuance of an order to 

disperse. Such persons shall, however, remain bound by all other laws. 

2. The federal agents are further enjoined from seizing any photographic equipment, 

audio- or video-recording equipment, or press passes from any person whom they know or 

reasonably should know is a Journalist or Legal Observer (as explained below), or ordering such 

person to stop photographing, recording, or observing a protest, unless the federal agents are also 

lawfully seizing that person consistent with this injunction. The federal agents must return any 

seized equipment or press passes immediately upon release of a person from custody. 

3. To facilitate the federal agents' identification of Journalists protected under this 

injunction, the following shall be considered indicia of being a Journalist: visual identification as 
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a member of the press, such as by carrying a professional or authorized press pass or wearing a 

professional or authorized press badge or distinctive clothing that identifies the wearer as a 

member of the press. These indicia are not exclusive, and a person need not exhibit every 

indicium to be considered a Journalist under this injunction. The federal agents shall not be liable 

for unintentional violations of this injunction in the case of an individual who does not carry a 

press pass or wear a press badge or distinctive clothing that identifies the wearer as a member of 

the press. 

4. To facilitate the federal agents' identification of Legal Observers protected under 

this injunction, the following shall be considered indicia of being a Legal Observer: wearing a 

National Lawyers' Guild issued or authorized Legal Observer hat (typically a green NLG hat) or 

wearing a blue ACLU issued or authorized Legal Observer vest. 

5. The federal agents may issue otherwise lawful crowd-dispersal orders for a 

variety of lawful reasons. The federal agents shall not be liable for violating this injunction if a 

Journalist or Legal Observer is incidentally exposed to crowd-control devices after remaining in 

the area where such devices were deployed after the issuance of an otherwise lawful dispersal 

order. 

The materials submitted in support of this motion demonstrate that "immediate and 

irreparable injury, loss, or damage will result to the movant[ s] before the adverse party can be 

heard in opposition." Fed. R. Civ. P. 65(b)(l)(A). They demonstrate a threat of irreparable harm 

to Plaintiffs and those similarly situated, that Plaintiffs are likely to succeed on the merits, that 

the balance of this harm against any harm the TRO may inflict on other parties weighs in favor 

of granting the TRO, and that the public interest favors issuing a TRO. If the Court grants the 

requested relief, Plaintiffs seek an expedited hearing under Federal Rule of Civil Procedure 

65(b )(3). For the reasons argued in the memorandum of law, the Court should enter an order 

granting this relief. 
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MEMORANDUM OF LAW 

Plaintiffs Index Newspapers LLC ("Portland Mercury"), Doug Brown, Brian Conley, 

Sam Gehrke, Mathieu Lewis-Rolland, Kat Mahoney, Sergio Olmos, John Rudoff, Alex Milan 

Tracy, Tuck Woodstock, and Justin Yau respectfully submit this memorandum in support of their 

motion for a temporary restraining order and preliminary injunction. 

INTRODUCTION 

Plaintiffs respectfully seek to enjoin Defendant Department of Homeland Security 

("DHS"), Defendant U.S. Marshals Service ("USMS"), and their agents and employees 

( collectively, "federal agents") from assaulting news reporters, photographers, legal observers, 

and other neutrals who are documenting Defendants' violent response to protests over the murder 

of George Floyd. The Court has issued an identical TRO enjoining the Portland police from 

engaging in identical conduct. 1 The federal agents are aware of the Court's TRO, but have taken 

the position that they need not comply, which has once again placed press and legal observers in 

peril. 

After the Court issued its TRO, journalists and legal observers enjoyed a respite from the 

violence and intimidation that gave rise to this lawsuit. Unfortunately, in the days that followed, 

President Trump sent federal agents into Portland to suppress protests and subject Portland to the 

same indiscriminate violence that he used to clear Lafayette Square of peaceful protesters, stating 

that "[t]he locals couldn't handle it" because "[l]ocal law enforcement has been told not to do too 

much."2 President Trump added that his shock troops were "handling it very nicely"-by which 

he meant, apparently, that they were successfully subjugating protesters and carrying out his 

longstanding vendetta against the press. 

1 The Court's TRO covered "Defendants and their agents and employees, including but not 
limited to the Portland Police Bureau and all persons acting under the direction of the Portland 
Police Bureau." (Dkt. 33 at 8 ~ 1.) 

2 Conrad Wilson & Jonathan Levinson, President Trump Says Portland Police Are Incapable of 
Afanaging Protests, OPB (July 10, 2020), https://www.opb.org/news/article/president-trump
portland-police-are-incapable-of-managing-prntests/. 
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In the early hours of July 12, 2020, federal agents shot at least two journalists, including 

Plaintiff Mathieu Lewis-Rolland. (Declaration of Mathieu Lewis-Rolland ("Lewis-Rolland 

Deel."), Dkt. 44 ,1,r 13-16; Declaration of Garrison Davis ("Davis Deel."), Dkt. 43 ,r~ 13-14.) 

Mr. Lewis-Rolland wore a shirt stating "PRESS" on large letters on the front and back and was 

photographing the protests with professional camera equipment. Nevertheless, federal agents 

shot him 10 times in the back and side-all above the waist. (Lewis-Rolland Deel. ,1,12-3, 13.) 

They also shot journalist Garrison Davis, even though he too was clearly marked as press and 

was prominently displaying his press pass. (Davis Deel.~~ 4, 13-14.) They also chased away 

legal observers affiliated with the National Lawyers' Guild by threatening to beat them with 

batons. (Davis Deel. ~ 16.) The next day, the President announced: "We very much quelled it. If 

it starts again, we'll quell it again, very easily. It's not hard to do."3 In the days that followed, 

federal agents have continued attacking journalists and legal observers and using indiscriminate 

military violence to chill Plaintiffs' protected activities. 

As the Court has already ruled, such conduct raises "a serious threat to [Plaintiffs'] First 

Amendment rights," and therefore poses "a likelihood of irreparable injury." (Dkt. 33 at 7.) As 

members of the media and legal observers, Plaintiffs have a right to witness important public 

events and recount them to the world. Their newsgathering, observing, and recording activities 

are at the core of what the First Amendment protects. Leigh v. Salazar, 677 F.3d 892,900 (9th 

Cir. 2012) ("The free press is the guardian of the public interest"). Federal agents' efforts to 

intimidate and suppress reporting on their own misconduct violate clearly established First 

Amendment law and are causing irreparable harm to Plaintiffs and the public. Federal agents are 

not above the law. They cannot attack media and legal observers for trying to document and 

observe law-enforcement activities-that is the hallmark of a totalitarian regime. For the reasons 

the Court issued the TRO against the police, the Court should issue identical relief against 

3 @keaton_thomas, Twitter (July 13, 2020, 11:47 A.M.), 
https://tvvittcr.corn/kcaton_thornas/status/1282748500782899200. 
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federal agents, prohibiting them from assaulting people they know or reasonably should know 

are journalists or legal observers. 

FACTUAL BACKGROUND 

The factual background for this motion is largely the same as the background for the 

TRO the Court issued 15 days ago. What is new is that even as Portland police comply with the 

TRO, the federal government has begun attacking journalists and legal observers in their stead. 

These facts are detailed below. 

A. Portland's Demonstrations Over the Murder of George Floyd 

The Minneapolis police murdered George Floyd on May 25, 2020. His killing prompted 

protests worldwide, including in Portland. Since his murder, thousands of people have gathered 

every night in Portland to protest and mourn Mr. Floyd's murder and insist that our institutions 

start ensuring that Black lives matter. These protests continue to the present day. (Declaration of 

Doug Brown ("Brown Deel."), Dkt. 9 ~ 8.) 

B. The Court Issues a TRO Against the Police 

As detailed in Plaintiffs' previous motion for a TRO, over a month of protests, the police 

had repeatedly retaliated against journalists and legal observers and forcibly prevented them 

from covering the protests. (Dkt. 7 at 3-6.) On June 30, Plaintiffs moved for a TRO. (Dkt. 7.) On 

July 2, the Court granted a TRO enjoining the police from "arresting, threatening to arrest, or 

using physical force directed against any person whom they know or reasonably should know is 

a Journalist or Legal Observer," along with certain indicia to facilitate the police's identification 

of journalists and legal observers. (Dkt. 33 at 8-10.) 

C. Federal Agents Attack Journalists and Legal Observers 

After court issued TRO, journalists and legal observers enjoyed a briefrespite and were 

able to report on protests without threat of reprisal. But then President Trump decided to move in 

federal agents to "quell" the protests. 
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1. Federal Agents Shoot Plaintiff Lewis-Rolland 

In the early hours of July 12, Mr. Lewis-Rolland was at the protests near the federal 

courthouse, documenting the protesters and their interaction with federal officials. (Lewis

Rolland Deel. ,r,r 4, 6.) He was carrying bulky camera equipment, wearing at-shirt that said 

"PRESS" in big block letters, and staying in well-lit areas to make sure officials could see that he 

was there in a journalistic capacity. (Id. ,r,r 3-4.) 

Around l :54 a.m., federal agents began rushing out of the federal courthouse to eject 

protesters and neutrals alike from the area with tear gas, impact projectiles, and physical force. 

(Id. ,r,r 5-7.) The agents were from "more than a half-dozen federal law enforcement agencies 

and departments" under the purview ofDHS, including the Federal Protective Service. 4 Mr. 

Lewis-Rolland took the following video that documents much of what ensued: 

https://www.facebook.com/MathieuLewisRolland/videos/ 102186 71503 762415/. (Lewis-Rolland 

Deel. ,r 5.) 

Soon after the federal agents emerged from the courthouse, one shoved Mr. Lewis

Rolland, shouting "GET BACK! GET BACK!" (Id. ,r 7.) About a minute later, an agent from the 

Federal Protective Service, Agent Doe, took aim at Mr. Lewis-Rolland but ultimately did not 

shoot at that time. (Id. ,19.) Mr. Lewis-Rolland began moving west, complying with the agents' 

orders. (Id. ,r 10.) About three minutes after the agents began their offensive, Mr. Lewis-Rolland 

had moved almost all the way to SW 4th Avenue, well past the boundary of federal property. (Id. 

,1 11.) Nevertheless, federal agents, including Agent Doe, continued to chase him and the crowd. 

(Id.) A few seconds later, Agent Doe or other federal agents next to him shot Mr. Lewis-Rolland 

in the side and back ten times. (Id. ,r 13.) They riddled him with hard plastic bullets launched 

with enough force to put bullet holes in his "PRESS" t-shirt (id. ,r 18): 

4 Ben Fox & Gillian Flaccus, Homeland Security Deploys Officers In Portland Under Trump 
Afonument Order, OPB (July 10, 2020), https:/i,v,v,v.opb.org/ne\cvs/article/portland-orcgon
horneland-security-officers-protests-tmmp-rnonurnent-order/. 

PAGE 4 - MOTION FOR TEMPORARY RESTRAINING ORDER & PRELIMINARY 
INJUNCTION AGAINST FEDERAL DEFENDANTS 

FOIA CBP 007 441 



Case 3:20-cv-01035-SI Document 54 Filed 07/17/20 Page 12 of 25 

Figure 1: Federal agents' bullets ripped Mr. Lewis-Rolland's t-shirl at the bottom left and bottom right corners. 

Mr. Lewis-Rolland posed no threat to any federal agent or anyone else. (Id.) He was only 

documenting what officers and protesters were doing. (Id.) He was performing an essential 

function of the Fourth Estate. For his trouble, he suffered several wounds, lacerations, and 

contusions (e.g., id. il 15): 
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Figure 2: Two of the ten times federal agents shot Mr. Lewis-Rolland. More pictures in Lewis-Rolland Deel. ,r,r 14-16. 

2. Federal Agents Shoot Journalist Garrison Davis and Assault Legal 
Observers 

Journalist Garrison Davis was also covering the protests on the night of July 11 and the 

early morning of July 12. (Davis Deel. ilil 1, 3.) Like Mr. Lewis-Rolland, Mr. Davis was clearly 

there as press: He wore a helmet that said "PRESS" on it in big block letters, held his press pass 

in one hand and his iPhone in the other, and did not participate in protests. (Id. ,r,r 4-5.) 

Shortly after midnight, the federal agents issued what they called a "last warning." (Id. 

,r 12.) They then launched a tear-gas offensive, engulfing the entirety of the steps of the 

courthouse, SW 3rd Avenue, and Lownsdale Square in tear gas. (Id.) They also started shooting 

munitions into the crowd. (Id.) As Mr. Davis moved backward, one Government agent shot him 

in the back with a tear gas canister. (Id. ,i 13.) The canister fell into Mr. Davis's bag and 
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inundated him with tear gas until people nearby helped him remove it. (Id.) Government agents 

also shot directly at him with pepper bullets and other munitions, even though he was no threat to 

them or anyone else. (Id. il 14.) Mr. Davis also saw Government agents chase, truncheons 

swinging, after legal observers who were clearly affiliated with the National Lawyers' Guild. (Id. 

,r 17.) 

3. Federal Agents' Violent Attacks Continue Even as Legal Action Is 
Threatened 

After this Court issued a preliminary injunction preventing the police from retaliating 

against and dispersing journalists and legal observers, and even after Plaintiffs moved to add the 

federal officers as parties to this litigation, the federal agents continued their attacks on 

journalists and legal observers. (Declaration of Doug Brown ("Brown Deel.") ilil 11-15.) These 

attacks included indiscriminately shooting and tear-gassing them for no cause whatsoever. (Id.; 

Declaration of Justin Yau ("Yau Deel.") ,r,r 5-6.) 

ARGUMENT 

Under the traditional four-factor test, plaintiffs may obtain a preliminary injunction if 

they show that (1) they are likely to succeed on the merits; (2) they are likely to suffer irreparable 

harm in the absence of preliminary relief; (3) the balance of equities tip in their favor; and ( 4) an 

injunction is in the public interest. Goldman, Sachs & Co. v. City of Reno, 747 F.3d 733, 738 (9th 

Cir. 2014). Alternatively, in the Ninth Circuit, plaintiffs who show that the balance of hardships 

tips "sharply" in their favor need only raise "serious questions" going to the merits. All. for the 

Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011 ); see also Warsoldier v. Woodford, 

418 F.3d 989, 993-94 (9th Cir. 2005) ("[T]he greater the relative hardship to [plaintiff], the less 

probability of success must be shown." ( quotation marks omitted)). Here, Plaintiffs easily meet 

either bar. 
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I. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS OF THEIR 
FIRST AMENDMENT CLAIMS 

The First Amendment prohibits any law "abridging the freedom of speech, or of the 

press." U.S. Const. amend. I. To obtain a preliminary injunction, Plaintiffs need only "mak[e] a 

colorable claim that [their] First Amendment rights have been infringed, or are threatened with 

infringement." Doe v. Harris, 772 F.3d 563, 570 (9th Cir. 2014). After that, the Government 

bears the burden of justifying the restriction on Plaintiffs' speech. Id. 

Federal agents retaliated against Plaintiff Lewis-Rolland and have illegally denied access 

to journalists and legal observers trying to document and record what Defendants are doing to 

protesters. The substantive First Amendment issues here are therefore essentially the same as 

those the Court decided in granting the TRO against the City. And there is no jurisdictional or 

procedural bar to granting Plaintiffs the same relief against the federal agents. Thus, Plaintiffs 

satisfy the likelihood-of-success prong and the Court should enjoin the federal agents from 

arresting, threatening to arrest, or using physical force directed against any person whom they 

know or reasonably should know is a journalist or legal observer. 

A. Federal Agents Unlawfully Retaliated Against Plaintiff Lewis-Rolland 

The First Amendment prohibits government officials from retaliating against individuals 

for engaging in protected speech. Hartman v. Afoore, 547 U.S. 250,256 (2006). To state a First 

Amendment retaliation claim, a plaintiff must allege ( 1) that he or she was engaged in a 

constitutionally protected activity; (2) that the officers' actions would chill a person of ordinary 

firmness from continuing to engage in that activity; and (3) that the protected activity was a 

substantial or motivating factor in the officers' conduct. Mendocino Envtl. Ct,: v. Mendocino 

Cty., 192 F.3d 1283, 1300-01 (9th Cir. 1999). These elements are easily satisfied here. 

1. Mr. Lewis-Rolland Was Engaged in Constitutionally Protected 
Activities 

Mr. Lewis-Rolland easily satisfies the first prong of a retaliation claim because he was 

engaged in the core First Amendment activities of newsgathering and recording federal agents at 

a protest. 
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Because freedom of the press lies at the heart of the First Amendment, "newsgathering is 

an activity protected by the First Amendment." United States v. Sherman, 581 F.2d 1358, 1361 

(9th Cir. 1978) ( citing Branzburg v. Hayes, 408 U.S. 665, 681 ( 1972)). That principle applies 

with greater force when the media reports on "the proceedings of government," because the 

media then acts as "surrogates for the public." Cox Broad. Corp. v. Cohn, 420 U.S. 469, 491-92 

(1975); Leigh, 677 F.3d at 900 ( quotation marks omitted). Here, at the time federal agents shot 

him, Mr. Lewis-Rolland was doing just that: reporting on protests against the government and 

government agents' dispersal of the protesters. (Lewis-Rolland DecL -,i-,r 2-4.)5 

Mr. Lewis-Rolland's activity was constitutionally protected for a separate and 

independent reason: For 25 years, the Ninth Circuit has recognized that people have the right to 

film "public officials performing their official duties in public." Fordyce v. City of Seattle, 55 

F.3d 436, 439 (9th Cir. 1995). Fordyce itself involved facts remarkably similar to those here-a 

plaintiff who was "assaulted and battered by a Seattle police officer" in retaliation for 

videotaping and audio-recording a protest in the streets of Seattle. 55 F.3d at 439. In the decades 

since Fordyce, courts have continued to recognize this clearly established right. See, e.g., 

McComas v. City of Rohnert Park, 2017 WL 1209934, at *7 (N.D. Cal. Apr. 3, 2017) (holding 

that there is a clearly established right against retaliation for "peacefully filming [an] officer"); 

Barich v. City of Cotati, 2015 WL 6157488, at *1 (N.D. Cal. Oct. 20, 2015) (same); see also 

Adkins v. Limtiaco, 537 F. App'x 721, 722 (9th Cir. 2013) (allowing retaliation claim for 

photographing police officers to proceed even when plaintiff directed "a significant amount of 

verbal criticism and challenge" at officers (quoting City of Houston v. Hill, 482 U.S. 451,461 

(1987))). 

Here, Mr. Lewis-Rolland was gathering news, recording public demonstrations on the 

streets of Portland, and documenting protest activities and police conduct, just as Jerry Fordyce 

5 As explained in Plaintiffs' motion for a temporary restraining order, all of the Plaintiffs attend 
protests to record and observe events, not to protest. (Dkt. 7 at 8.) 
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did 25 years ago on the streets of Seattle. (Lewis-Rolland DecJ. ,r,r 2-4.) For this reason, Mr. 

Lewis-Rolland was engaged in a constitutionally protected activity. Fordyce, 55 F.3d at 439. 

2. Federal Agents' Use of Violent Force Has Chilled Mr. Lewis-Rolland 
from Exercising His First Amendment Rights 

Federal agents shot Mr. Lewis-Rolland ten times because he was filming them. (Lewis-

Rolland Deel. ,r,r 13-16.) They shot him with hard plastic bullets that ripped his shirt and left him 

covered in bruises and lacerations. (Id. ,r,r 13-18.) On the same night, they shot Mr. Davis with a 

tear gas canister, pepper bullets, and other munitions, and they threatened to beat legal observers. 

(Davis Deel. ,r,r 13-14, 16.) 

This is easily enough to chill a reasonable person's speech. Mendocino, 192 F.3d at 1300-

01. Courts have repeatedly held that similar uses of force would deter a person of ordinary 

firmness from exercising their constitutional rights. See, e.g., Black Lives Matter Seattle-King 

Cty. v. City of Seattle, 2020 WL 3128299, at *3 (W.D. Wash. June 12, 2020) (holding that using 

tear gas, pepper spray, and rubber bullets would "surely chill[] speech"); Abudiab v. 

Georgopoulos, 586 F. App'x 685, 686 (9th Cir. 2013) ( denying qualified immunity for retaliation 

where officer pepper-sprayed and punched plaintiff); Barich v. City of Cotati, 2015 WL 6157488, 

at *1 (N.D. Cal. Oct. 20, 2015) ("No reasonable trier of fact could doubt that a person of 

ordinary firmness would be deterred by the threat of arrest."). 

Indeed, similar uses of force by PPB have actually deterred Plaintiffs from continuing to 

cover protests. (Dkt. 7 at 11-12.) Mr. Lewis-Rolland himself stated, before this Court's first TRO, 

that he had "ceased covering the protests in part because the actions of the police ha[d] made 

[him] apprehensive about [his] safety." (Declaration of Mathieu Lewis-Rolland in Support of 

Plaintiffs' Motion for Temporary Restraining Order, Dkt. 12 ~r 13.) Relying on the protection 

conferred by the Court's TRO, Mr. Lewis-Rolland returned to his reporting. (Lewis-Rolland 

Deel. ,r 1.) If federal agents can do what the Court has forbidden the police to do, he will be 

chilled once again. 
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3. Mr. Lewis-Rolland's Newsgathering and Reporting Was a Substantial 
Motivating Factor in Federal Agents' Conduct 

The last element of a retaliation claim is that a plaintiff's protected activity must be "a 

substantial motivating factor" in federal agents' conduct-that is, there must be some "nexus 

between [federal agents'] actions and an intent to chill speech." Ariz. Students' Ass 'n v. Ariz. 13d. 

Of Regents, 824 F.3d 858, 867 (9th Cir. 2016). "As with proof of motive in other contexts, this 

element of a First Amendment retaliation suit may be met with either direct or circumstantial 

evidence." Ulrich v. City & Cty. of S.F, 308 F.3d 968, 979 (9th Cir. 2002). Plaintiffs easily meet 

this standard here. 

First, federal agents plainly knew Mr. Lewis-Rolland was newsgathering and reporting 

when they fired upon him. He was carrying a large, professional camera, with a long telephoto 

lens, and his phone was attached to the top via hotshoe. (Lewis-Rolland Decl. ~ 3.) He was 

wearing at-shirt that said "PRESS" in big block letters on both sides. (Id.) He was staying in 

well-lit areas so that it would be clear he was there only to document the protesters and their 

interaction with federal officials. (Id. ~ 4.) He was not protesting. (Id.) Federal agents knew full 

well that he was reporting when they shot him. 

Second, the agent who most likely shot Mr. Lewis-Rolland, Agent Doe, actually took aim 

at Mr. Lewis-Rolland a few minutes earlier, but he lowered his weapon when he realized 

Mr. Lewis-Rolland was capturing him on camera. (Id. ,19.) Agent Doe then followed Mr. Lewis

Rolland as he moved to stay ahead of the skirmish line, waited until Mr. Lewis-Rolland's camera 

was turned away from him, and only then lit Mr. Lewis-Rolland up with a rapid succession of 

hard plastic bullets. (Id. ~,l 12-13.) This too shows that Agent Doe specifically targeted 

Mr. Lewis-Rolland for participating in protected First Amendment activity. 

Third, the federal agents shot Mr. Lewis-Rolland in the back and side. (Id.~~ 13-16.) He 

was not even facing them and therefore could not have been posing any risk to them. (Id. ,1 13.) 

They also shot him multiple times, which was plainly excessive and not commensurate with any 

risk. Moreover, they shot him all ten times above the waist, risking damage to major organs, 
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rather than take aim at the large muscle groups of the buttocks and thighs. 6 All of these facts 

strongly suggest an intent to chill speech. 

Finally, the federal agents' attack on Mr. Lewis-Rolland took place against the backdrop 

of their attacking press and legal observers generally. On the same night, federal agents shot 

another journalist with a tear-gas canister, pepper bullets, and other munitions. (Davis Deel. 

ilil 13-14.) They also prevented legal observers in green National Lawyers' Guild hats from 

observing their activities by chasing them away with batons and threats of beatings. (Davis Deel. 

,r 16.) Taken together, all this is insurmountable proof that federal agents intended to deprive Mr. 

Lewis-Rolland of his constitutional rights. 

B. For Reasons the Court has Already Explained, Federal Agents Have 
Unlawfully Denied Access to Journalists and Legal Observers 

As the Court previously recognized, Plaintiffs seek a right of access. They assert the right 

to observe, record, and report on how Defendants enforce their dispersal orders. To vindicate that 

right, Plaintiffs must show ( 1) that the place and process to which they seek access have 

historically been open to the press and general public and (2) that public access plays a 

significant positive role in the functioning of the particular process in question. Press-Enterprise 

Co. v. Superior Court ("Press-Ente;prise II"), 478 U.S. 1, 8-9 (1986). 

Both elements are met here: "[P]ublic streets historically have been open to the press and 

general public, and public observation of police activities in the streets plays a significant 

positive role in ensuring conduct remains consistent with the Constitution." (Dkt. 33 at 7.) 

Permitting Plaintiffs to observe and report on how federal agents disperse crowds will have a 

salutary effect by facilitating federal agents' accountability to the public. Cox Broad. Corp., 420 

U.S. at 490-91 ("[I]n a society in which each individual has but limited time and resources with 

which to observe at first hand the operations of his government, he relies necessarily upon the 

6 The same night, federal agents shot a protester in the head causing severe injuries. Jonathan 
Levinson, Federal Officers Shoot Portland Protester In Head With 'Less Lethal'Afunitions, OPB 
( July 12, 2020), https://www.opb.org/ncvvs/ artidc/federal-officers-portland-protcster-shot-1 ess
lethal-munitions/. 
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press to bring to him in convenient form the facts of those operations."). And Plaintiffs have no 

"alternative observation opportunities" other than remaining at the scene where federal agents 

are using violent force against the people. Reed v. Lieurance, 863 F.3d 1196, 1211-12 (9th Cir. 

2017). Thus, Plaintiffs have a qualified right of access. 

Defendants can defeat that right only if they show "an overriding interest based on 

findings that closure is essential to preserve higher values and is narrowly tailored to serve that 

interest." Press-Enterprise II, 478 U.S. at 9. But Defendants have no legitimate interest, much 

less an "overriding interest," in shooting people clearly marked as press or legal observers, who 

are committing no crime but simply documenting how federal agents interact with protesters. 

Federal agents might have a valid interest in protecting public safety, preventing vandalism or 

looting, or protecting themselves-but media and neutral observers present no such threat. To the 

contrary, as the Ninth Circuit explained in Leigh: 

By reporting about the government, the media are "surrogates for 
the public." When wrongdoing is underway, officials have great 
incentive to blindfold the watchful eyes of the Fourth Estate. If a 
government agency restricts public access, the media's only 
recourse is the court system. The free press is the guardian of the 
public interest, and the independent judiciary is the guardian of the 
free press. Thus, courts have a duty to conduct a thorough and 
searching review of any attempt to restrict public access. 

677 F.3d at 900 (quoting Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 (1980)); see 

also Timothy B. Dyk, Newsgathering, Press Access, and the First Amendment, 44 Stan. L. Rev. 

927, 949 (1992) ("[W]hen the government announces it is excluding the press for reasons such as 

administrative convenience, preservation of evidence, or protection of reporters' safety, its real 

motive may be to prevent the gathering of information about government abuses or 

incompetence."). 

As for narrow tailoring, the Court has already held that "there are at least serious 

questions" about whether it is narrowly tailored for law enforcement to exclude journalists and 

legal observers. (Dkt. 33 at 7.) Effecting that exclusion with the kind of extreme violence federal 

agents used against Mr. Lewis-Rolland can never be narrowly tailored. (Lewis-Rolland Deel. 
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,r,r 13-18.) Mr. Lewis-Rolland posed no threat to federal officers, so shooting him ten times at 

close range was not tailored at all. 

C. The Court Can Grant Equitable Relief Against the Federal Government 

The Court has jurisdiction over Plaintiffs' claim for injunctive relief against the federal 

agents because the federal government has waived its immunity against such claims: 

An action in a court of the United States seeking relief other than 
money damages and stating a claim that an agency or an officer or 
employee thereof acted or failed to act in an official capacity or 
under color of legal authority shall not be dismissed nor relief 
therein be denied on the ground that it is against the United States 
or that the United States is an indispensable party. 

5 U.S.C. § 702. In enacting that sentence, Congress "eliminate[ d] the sovereign immunity 

defense in all equitable actions for specific relief against a Federal agency or officer acting in an 

official capacity." E. V v. Robinson, 906 F.3d 1082, 1092 (9th Cir. 2018) (quoting H.R. Rep. No. 

94-1656, at 9 (1976)). Plaintiffs seek only equitable relief against the federal agents. Thus, 

sovereign immunity is no bar and the Court has jurisdiction over Plaintiffs' claim. 

Plaintiffs plainly also have a cause of action to bring such a claim. When plaintiffs seek 

equitable relief under the First Amendment, courts often reach the merits without even 

"discussing whether a cause of action existed to challenge the alleged constitutional violation." 

Sierra Club v. Trump, 929 F.3d 670, 694-95 (9th Cir. 2019) (citing Trump v. Hawaii, S. Ct. 2392, 

2416-17 (2018)) (collecting cases); Sierra Club v. Trump, 2020 WL 3478900, at *11-12 (9th Cir. 

June 26, 2020) ( explaining plaintiffs "ha[ ve] a cause of action to enjoin the [federal 

government's] unconstitutional actions" under courts' "historic [power] of equitable review"). 

Because Plaintiffs seek to enjoin federal agents from violating their First Amendment 

rights, they have an equitable cause of action to seek relief. Thus, there is no jurisdictional or 

procedural bar to granting Plaintiffs the same relief as the Court granted against the federal 

agents. (See Dkt. 33 at 8-10.) 
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II. PLAINTIFFS WILL SUFFER IRREPARABLE HARM WITHOUT THE 
COURT'S INTERVENTION 

"[ A ]nytime there is a serious threat to First Amendment rights, there is a likelihood of 

irreparable injury." (Dkt. 33 at 7 (citing Warsoldier v. Woodford, 418 F.3d 989, 1001-02 (9th Cir. 

2005)).) Because Plaintiffs have, at minimum, raised a colorable claim that the exercise of their 

constitutionally protected right to record Government activity in public has been infringed, they 

have satisfied the irreparable-injury requirement. (See id.) As long as the Government is free to 

shoot and arrest journalists and legal observers, Plaintiffs' exercise of their First Amendment 

rights will "surely [be] chilled." Black Lives Matter, 2020 WL 3128299, at *3; Barich v. City of 

Cotati, 2015 WL 6157488, at *l (N.D. Cal. Oct. 20, 2015) ("No reasonable trier of fact could 

doubt that a person of ordinary firmness would be deterred by the threat of arrest."). 

What is more, in the newsgathering context. the Ninth Circuit has recognized that time is 

of the essence and that any delay or postponement "undermines the benefit of public scrutiny and 

may have the same result as complete suppression." Courthouse News Serv. v. Planet, 947 F.3d 

581, 594 (9th Cir. 2020) (quoting Grove Fresh Distributors, Inc. v. Everfresh Juice Co., 24 F.3d 

893, 897 (7th Cir. 1994)). Thus, every minute that Plaintiffs are inhibited and intimidated from 

exercising their First Amendment rights, they suffer irreparable injury. (Dkt. 33 at 7.) 

III. THE PUBLIC'S INTEREST AND BALANCE OF EQUITIES WEIGH 
STRONGLY IN FAVOR OF PLAINTIFFS 

A. The Public Has an Unassailable Interest in a Free Press 

"Courts considering requests for preliminary injunctions have consistently recognized the 

significant public interest in upholding First Amendment principles." Associated Press v. Otter, 

682 F.3d 821, 826 (9th Cir. 2012) (quotation marks omitted). Furthermore, "it is always in the 

public interest to prevent the violation of a party's constitutional rights." Afelendres v. Arpaio, 

695 F.3d 990, 1002 (9th Cir. 2012) (quotation marks omitted) (granting an injunction under 

Fourth Amendment). 

Plaintiffs are journalists and observers reporting on public demonstrations of worldwide 

interest. As members of the news media, they were given express permission by the Mayor's 
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curfew order to be at the protest sites so they could provide live, up-to-date coverage of the 

activities of protesters and demonstrators, and also monitor the conduct of law enforcement. 7 

This express permission is an acknowledgement of the uniquely significant public interest in 

press coverage in this case. In the context of the violent, destructive events of recent weeks, the 

public's interest in having information of this nature in a timely manner is obvious and 

constitutionally unassailable. 

It would be difficult to identify a situation in which the public has a greater interest in 

unbiased media coverage of police and Government conduct than this one. The protests are 

rooted in an incident of shocking police brutality, and how the police and Government agents 

respond to the protesters is of critical importance to how and whether the community will be able 

to move forward. Although the protests began in Minneapolis, they have now spread across the 

country and the globe. The public interest in press coverage of these events cannot reasonably be 

questioned. 

"The Free Speech Clause exists principally to protect discourse on public matters." 

Brown v. Entm ~ Aferch. Ass 'n, 564 U.S. 786, 790 (2011). It reflects "a profound national 

commitment to the principle that debate on public issues should be uninhibited, robust, and wide

open." New York Times Co. v. Sullivan, 376 U.S. at 270. It is "[p ]remised on mistrust of 

governmental power." Citizens United v. Fed. Election Comm 'n, 558 U.S. 310, 340 (2010). "[I]t 

furthers the search for truth," Janus v. Am. Fed'n of State, Cnty., & Mun. Emps., Council 31, 138 

S. Ct. 2448, 2464 (2018) (citation omitted), and "ensure[s] that ... individual citizen[s] can 

effectively participate in and contribute to our republican system of self-government." Globe 

Newspaper Co. v. Superior Court, 457 U.S. 596, 604 (1982). Unless the constitutional rights of 

journalists are protected, the public's ability to participate meaningfully as citizens in a 

constitutional democracy will be severely diminished. 

7 Emergency Executive Order Declaring an Emergency and Implementing a Temporary 
Nighttime Curfew in the City of Portland Oregon (May 30, 2020), 
https://www.portland.gov/sites/default/files/2020-05/5.30.20-rnayors-state-of-emergency-.pdf. 
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B. The Balance of Equities Weighs Strongly in Favor of Plaintiffs 

Because Plaintiffs have "raised serious First Amendment questions," the balance of 

hardships "tips sharply in [Plaintiffs'] favor." Cmty. House, Inc. v. City of Boise, 490 F.3d 1041, 

1059 (9th Cir. 2007) ( quotation marks omitted). Plaintiffs' evidence-both video and 

testimony-shows that officers have exercised their discretion in an arbitrary and retaliatory 

fashion to punish journalists for recording Government conduct and that their unlawful policy is 

aimed toward the same end. In contrast to the substantial and irreparable injuries to Plaintiffs, 

any harm to the Government would be negligible. The Government no interest in preventing 

journalists from reporting on what it is doing to protesters. While the Government might have an 

interest in protecting federal buildings and property, that interest is not served by using force 

against individuals who are identified as journalists, or who are merely recording events and 

present no threat of harm to police or the public. 

The balance of equities weighs heavily in favor of Plaintiffs. 

* * * 
The Government's attempts to shield its violence against protesters from public scrutiny 

by targeting press and legal observers shows, once again, that"[ w]hen wrongdoing is underway, 

officials have great incentive to blindfold the watchful eyes of the Fourth Estate." Leigh, 677 

F.3d at 900. But just as the "free press is the guardian of the public interest," so "the independent 

judiciary is the guardian of the free press." Id. To protect the press-and ultimately, the public's 

power to govern its public servants-this Court should enjoin the police from dispersing and 

retaliating against press and legal observers. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Motion for a temporary 

injunction and preliminary injunction be granted. 
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Dated: July 17, 2020 Respectfully Submitted, 

By: /s/ Matthew Borden 
Matthew Borden, pro hac vice 
J. Noah Hagey, pro hac vice 
Athul K. Acharya, OSB No. 152436 
Gunnar K. Martz, pro hac vice 
BRAUNHAGEY & BORDEN LLP 

Kelly K. Simon, OSB No. 154213 
ACLU FOUNDATION OF OREGON 

Attorneys for Plaintiff-'> 
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'----;"""";=====(b~_)(=6)=, (=b):::::::(7=)(C:::::::)=;:=::::::::::~f O~R:....:...T.:.:IZ:..:_, _:_RA:.....:..:::U-=L:....:L::....'.!=:::-::::---(~b)'.:'.:"(6~),~(b~)(7::-)('":-:C'.::""") :-:=--::-:::-=-:-'i,2QRVAZNJ.K~.ANTHQNY 
J ~ (b)(S), (b)(7)(Cl i· Owen, Todd C (EAC OFO) ~ (b)(S), (b)(?)(£J ! 

(b)(6), (b)(7)(C) i FORET, VERNON T ~ (b)(6), (b)(7)(C) i FALK, SCOTT K OCC' 

{b )(6), {b ){7){C) 
FERRARA, WILLIAM 1 6WlJ;-(b}(!){C 1 JACKSTA, LINDAU (b)(6), (b)(7)(C) ! 

(b)(6), (b)(7)(C) ! 
Subject: Index Newspapers -- TRO Motion Filed in District of Oregon 
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Bennett Courey 

CBP Associate Chief Counsel (Enforcement and Operations) 

(b)(6), (b)(7)(C) 
** Attorney Work Product/ Attorney-Client Privileged ** 
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From: MILLER, JONATHAN P 

(b)(6), (b)(7)(C) 
To: MICHELINI, DENNIS J 

(b)(6), (b)(7)(C) 
Cc: ~--·B.OY_ER. __ SIEPHEN... -~-------------. 

Bee: 
Subject: 
Date: 
Attachments: 

Not yet 

Jon 

I {b){6), {b){7){C) 

Re: NASOC CC BORTAC ASR Ready Transports 
Sat Jul 04 2020 11 :29:50 EDT 

On Jul 4, 2020, at 11 :28, MICHELINI, DENNIS Ji (b)(6), (b)(7)(C) ~ wrote: 
'--------'---'-'---'--'---'--''---'--'----'--------' 

Copy, No call yet from them? 

Get Outlook for iOS 

From: MILLER, JONATHAN p ! (b)(6), (b)(7~)(_C_~) ____ ~ 

Sent: Saturday, July 4, 2020 11 :23:56 AM ~----~~~c~----~ 
To: MICHELINI, DENNIS J __ i (b)(6), (b)(7)(C) 

Cc: BOYER, STE PH EN A j (b)(6), (b)(7)(C) i; YOUNG, EDWARD E i (b)(6), (b)(7)(C) i 
i (b)(6), (b)(7)(C) 
Subject: Fwd: NASOC CC BORTAC ASR Ready Transports 

Fyi, sounds like Portland is a mess and would be the priority if we were to transpori a Team. 

Jon 

Begin forwarded message: 

From:i {b){6), {b){7){C) 
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Date: July 4, 2020 at 11 :09:39 EDT 
To: i (b)(G), (b)(7)(C) ! NASOC-CCj (b)(7)(E) i 

(b )(6), (b )(7)(C), (b )(7)(E) 
'"""'""'""'""'""I AMO NASO HQ-GML ! (b)(7HE) -·-·-·-·-; 

L_C_c_: -! --'--'---="----'---"-'---""'-=---e...-'-=--=-'=-======;;,(b~)(6), (b )(7)(C) 

(b)(6), (b)(7)(C) 
Subject: RE: NASOC CC BORTAC ASR Ready Transports 

All, 

Below are the sit rep wrap ups from the first full night/ morning. Discussions are happening right now 
for a decision if the stand by SOG team will be deployed to Portland. Very busy shift for that team. 

CBP Portland Team Sit Rep 7/3/20 to 7/4/20: 

On July 3, 2020, all [:;~;:,·!SOG personnel reported to thei (b)(7)(E) i located at l_ _____ (b)(7)(E) ______ ! 
(b)(7)(E) L The SOG team conducted an operations brief and are pre-staged at the 

! (b)(7)(E) i along withf:i_; ]"F=edera!_protective Service (FPS) Officers, ii,i,~;]u.s. Marshal Special Operations 
'cr·oiip-"(MS-OG) personnel and 1'.·:.'::] Homeland Security Investigations (HSI) Special Response Team 
(SRT) personnel. SOG will conduct quick reaction force (QRF) duties in support of FPS operations 
providing security and safety to federal property and personneL 

07/04/2020 at 0100 hours PDT: A group of approximately 30 protesters gathered at the 
courthouse, became violent and broke a courthouse window. No law enforcement action was taken. 

07/04/2020 at 0349 hours PDT: The group of 30 protesters broke the two front doors of the 
courthouse and were attempting to enter the building. Due to the violent actions of the protesters and 
safety concerns, USBP SOG team deployed less lethal! (b)(7)(E) : munitions to 
regain control of the building and protect all law enforcement personnel. 

07/04/2020 at 0419 hours PDT: The SOG team and other law enforcement partners have 
pushed the group of protesters away from the courthouse front doors, past the closed off street and off 
the federal park property. 

07/04/2020 at 0427 hours PDT: The protesters returned and came back on to federal park 
property. Federal law enforcement personnel, to include USB SOG, were able to deter the protesters 
from advancing further, Protesters are now off federal park property. The USBP SOG team and law 
enforcement partners have formed a line on the edge of the federal park property. 
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07/04/2020 at 0450 hours PDT: USBP SOG team and law enforcement partners have returned 
to the courthouse and are holding a line just outside of the front doors that were destroyed by violent 
protesters. Contractors are in-route to repair the doors. 40 plus protesters remain in the federal park 
area and appear to be calm at the moment No injuries to the SOG team or any other law enforcement 
partners reported at this time. 

07/04/2020 at 0515 hours PDT: The SOG Mission Commander advised that during the protester' 
s violent attack, the protesters used baseball bats to break the front doors of the courthouse. During 
the encounter, protesters attempted to assault the SOG team and other law enforcement personnel with 
beers bottles, frozen water bottles, and frozen eggs. The SOG personnel were struck by these objects, 
however no SOG personnel were seriously injured. No serious injuries to the protesters are know at 
this time. 

07/04/2020 at 0525 hours PDT: Contractors are on-scene and are repairing the broken doors. 
Law Enforcement personnel are continuing to remain in a protection posture. 

07/04/2020 at 0555 hours PDT: SOG personnel have moved inside the courthouse and the 
Portland Police Department has assumed outside security. There are only approximately 15 protesters 
remaining on-scene and appear to be passive at this time. 

07/04/2020 at 0745 hours PDT: Noi (b)(7)(E) __ ___i munitions were used against violent protesters 
by USBP SOG personnel. SOG BORTAC was able to accomplish a proper law enforcement response 
with area saturation and i___(b)(7)(E) __ __i munitions. The courthouse doors have been re-sealed, the 
remaining protesters have dispersed and all USBP SOG personnel have cleared the scene. No arrests 
were reported by CBP personnel. 

CBP Seattle Team Sit Rep 7/3/20 to 7/4/20: 

Small groups of protesters were reported that remained peaceful throughout the shift. No law 
enforcement action taken by any CBP personnel during the shift 

·J 602 hours (PDT): Agents and officers are on duty at their respective locations. No activity 
currently reported 

1700 hours: Approximately 50 protesters are in front of the Henry Jackson Fed Building 
protesting immigration related issues. Peaceful at this time. 

1730 hours: Group of protesters are still in front of Jackson Building. Peaceful at this time. 
Waving flags and banners and giving speeches about U.S./Filipino relations. Seems that it was part of 
a national protest to happen at 1730 PDT. 

1815 hours: Protesters at the Jackson Federal Building have left All other locations quiet at this 
time. 

1916 hours: No activity at all locations. 

2141 hours: 700 Stewart Courthouse has approximately 30 protesters on the corner between the 
courthouse and the Seattle PD West precinct. 

2236 hours: Protesters are peaceful and just sitting on the ground in front of the Seattle PD at 
8th and Virginia near 700 Stewart Courthouse. Size is still approximately 30. 

2355 Hours: Protesters at Seattle PD have left the area. Both other locations quiet 
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0100 hours: All agents and officers are secure for the night and have concluded support 
operations. 

CBP Washington D.C. Team Sit Rep 7/3/20 to 7/4/20: 

No activity reported and no deployment of CBP personnel during the shift 

********* 1200 (EST):[;~i~~~;;;!SRT Personnel and i·,~;~;~iOFO EMT reported for duty to i-i~ii;;(-~,-i 
L--·-·-·-· · l--·-·-' 1

·-·-·-·-·-·-

********* 1500: Conducted leadership brief at FPS Region 11 HQ, at 1201 M Street SE. 

********* 1545: Conducted "Leader's Recon" at the RRB with all team members (FPS, OFO, ICE). 

********* 17 00-2 445: Per FPS guidance; L·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·----'-(b-')(-'7)--'--(E--'-) ________ _____, 
(b)(7)(E) j. 

o 2055: Request from FPS to monitor protestors from pro-Trump and BLM protest at Freedom Plaza. 
Peaceful and dispersed shortly after. 

********* 0100: End of shift 

From: i (b)(6), (b)(7)(C) 
Sent: Thursday, July 2, 2020 2:18 PM 
To: NASOC-CC) (b)(6), (b)(7)(C), (b)(7)(E) 

(b)(6), (b)(7)(C) 
!;AMO 

'--:""N:--::A--=s--=o:-:H-:-Q=-----=G::--:-M-:-:L-<!--=: ====(b=)(=7)=(E=)====-. ---------------~ 

Ccl (b)(6),-(b)(7)(C),--------------~ 

(b)(6), (b)(7)(C) 

{b){6), {b){7){C) 
Subject: NASOC CC BORTAC ASR Ready Transports 

All, 

Currently no clear news on your BORTAC MSNS July 1-6. These are reactionaiy response flights. 
Currently Portland or Seattle, or Martinsburg, WV are the likely scenarios. 

Having spoken with i1•H•1.1•H7Hc1i at USBP HQ, our SAMO and OPS, please set the following response shift 
These are the hours' you could be notified to execute which means if you get a call within this shift, you 
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come in and go. Your crew day would start at notification time. l ________________________________ __(~_!(7-)J_~,-) ----~ 
(b)(7)(E) i 

From here to July 6th, please be watching for a call out from 1000-1800 CDT. 

(b)(6), (b)(7)(C), (b)(7)(E) 

After 1800 you are off the hook for that day. 

j1b)(6), (b)(1)(c)i please use this email for updates, all the players are on this chain. Call me 1v1 if you want to 
'· dlscuss options. 

V/r 

i (b)(6) , (b)(7)(C) ! 

(b)(6), (b)(7)(C) 

Deputy Director Air Operations 

NASOC Corpus Christi 

(b)(G), (b)(7)(C) 

FOIA CBP 007464 



Corpus Christi, TXi(b)(6J,(b)(7)(cJ i 

i (b)(6), (b)(7)(C) i Office 

i (b)(G), (b)(7)(C) i Mobile 
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From: 

To: 

Cc: 

Bee: 
Subject 
Date: 
Attachments: 

XD/DXDs/FLD, 

(b)(6), (b)(7)(C) 
FORET, VERNON T 

(b)(6), (b)(7)(C) 
_ _{t,){~J..1_(l>)J?J(C) : OFO-FIELD LIAISON 

(b)(6), (b)(7){C), (b)(7)(E) 
Buffalo FO-Management 

(b)(7)(E) 
FW: New Reporting Requirement- DHS Component Actions Report Civil Disturbances 
Fri Jun 05 2020 09:26:59 EDT 
image001.jpg 

The Buffalo Field Office received a request to support the Niagara Falls Emergency Response Team 
withi~b~121~1J SRT Operators andl_J_b._)_(?){.~L[ TFOs during protests tonight and throughout the weekend in the 
Niagara Falls, NY area" SRT will also assist during protest activity in the Buffalo area, as previously 
requested by the Buffalo Police Department and shared with HQ. 

CBP OFO: SRT and:_(~_lj_~l!l:_l)TFOs (Operating out of the Buffalo Field Office) 

Event Summary: SRT was requested to assist in efforts to ensure officer and public safety and to assist 
local law enforcement with ongoing protests and civil unrest in the Niagara Falls and Buffalo, NY areas, 
As some of the planned protests could impact thei (b)(7)(E) i SRT will 
shift their focus to protect CBP assets, as needed, SRT will also be in communicatio_n_ with ERO and 
USBP personnel throughout the weekend protests and will assist, as requested, i(bH7HEl[ TFOs will 
provide over watch responsibilities in the Niagara Falls area and assist our partners in the event of an 
emergency, 
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POC/Contact: 

Primary:j (b)(G), (b)(7)(C) : 

Alternate(s):i (b)(G), (b)(7)(C) ~----------------~ 

Event Location: Niagara Falls, NY, Buffalo, NY, and surrounding areas. 

Date/Time: Contingency support to begin June 5, 2020, continue throughout the weekend, and until to 
be determined. 

Description and Timeline: Summary of regional protests are below. Operational times and dates are 
tonight through this weekend, and ongoing as the situation evolves. 

I AM NOT A THREAT: A Walk for Peace and Justice Event will be June 5@ 2pm Niagara 
Square Buffalo, NY. A walk in peaceful silence in solidarity. The walk will start at Niagara Square and 
go to Gates Circle and return to Niagara Square. 

JUSTICE for GEORGE FLOYD June 5@ 6pm Niagara Square Buffalo, NY. Buffalo Peaceful 
BLM Protest recognizing the ongoing issues in our community and across the country. 

March Against Police Brutality - Planned for June 5 @ 6pm in Niagara Falls, NY 

(Could affect~i ---~(b~)(~7)~(E~) ___ ~ 

A group has planned a "March against Police Brutality" in Niagara Falls, NY on June 5, 2020, stariing @ 
6:00 pm. Social media posts say that the group will meet at Hyde Park Ice Pavilion and march to the 
Police station on Main Street 

#Justice4Blacklives Niagara Falls Woman organizing demonstration June 6@ 12pm - 4pm in 
Niagara Falls, Canada. (Could affect i (b)(7)(E) ~~]Justice4Blacklives peaceful demonstration 
Saturday in Niagara Falls, Canada scheduled from 12-4 P.M Demonstrators are expected to stand two 
meters apart on both sides of the sidewalk along Victory Avenue, Starting at the entrance to Highway 
420. 

From: i (b)(G), (b)(7)(C) !On Behalf Of OFO-FIELD ~----------------------
LI A! SON 
Sent: Tuesday, June 2, 2020 12:32 PM 
To: FLO Atlanta Field Office~! ------(-b)-(7_)(_E_) ------; FLO Baltimore Field Office 

(b)(7)(E) !FLO Boston Field Office ~ (b)(7)(E) 

i..:..:(b:..:.:.H1:...'...'.H2E):__:i F-=L=D=-=B-=u..:...:.ffa=l-=o_:_F_:_ie=l-=-d-=O:....:.ff.:..:..ic=e=-=!====---(_bl_(7H~L __ _ _______ __i FLD Chicago Field Office 
(b)(7)(E) iFLD Detroit Field Office i (b)(7)(E) 

!bH7HEl! FLO El Paso Field Office i (b)(7)(E) i; FLD Houston Field Office 
; 
i . .:.-.::.: .. .: .. .: .. .: .. _ 

(b)(7)(E) 

!_(b)(7)(E)_! FLO Los Angeles Field Office i 
!F[Dtaredo FTeTff"Office i (b)(7)(E) i 

(b)(7)(E) i; FLO Miami Field ' 
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Office! (b)(7)(E) i FLD New Orleans Field Office 
,----===============. 
,_ _____ ___,;( .... b)...;..(7...;..)(;....E.;...) -----~_____,! FLD New York Field Office 
,_ _____ ...;..(b __ ).;...(7 ..... H __ E) ________ ""-i _F_L~D Preclearance Field Office 
>---------(b_)(_7)_(E_) ______ ~iFLD San Diego Field Office 

(b)(7)(E) : FLD San Francisco Field Office 
~=========================='---~ 

(b)(7)(E) ! FLD San Juan Field Office 
,------(-b-)(7_)(_E_) ------; -FL-D~- Seattle Field Office~i -----(b-)-(7-)(-E)----~ 

i (b)(7)(E) ! 

Cc: FORET, VERNON Ti (b)(6), (b)(7)(C) 

'-----.,,.-----------------.;_6.;_)16..;_J;..;_1Ei.;..;"}(7)...;.".;-(C.:.,,). -----,,-------=---=-!-------:-:---:-::::-::=:-'!_f_LD. __________ , 
Branch Chiefs i (b)(7)(E) ( OFO-FIELD LIAISON i (b)(7)(E) . ~----------~ '------'---'---'----'---'-----'------' 

l_ __ (b)(7)(E) ___ i 
Subject New Reporting Requirement- DHS Component Actions Report Civil Disturbances 

Good Afternoon Directors, 

The Department of Homeland Security headquarters has requested additional reporting information in 
an effort to showcase the great work the Office of Field Operations is doing in support of our state and 
local partners (STL) with ttle civil unrest occurring in our country Wtlen CBP receives request for 
assistance (personnel/resources) from STL partners, notification is required to be sent to Field Liaison 
and copy XO Vernon Foret, DXD i._ ___ _l~)J~k(~)J?X~.L. __ J and (A) DXDl_ ____ (_~)_(~tJ~}(7-)_(f) _____ j for visibility and to 
share wittl EAC. 

The Format provided is below. 

FORMAT: 

The XXXX Field Office received the below request to support XXXX with# of CBPO, MFF, SRT, etc ... 
with ongoing protests and civil unrests in the XXXXXX area. CONOP attached (if applicable). 

CBP OFO: Example - SRT (Operating out of the Buffalo Field Office) 

Event Summary: Example - SRT requested X# of unmarked GOVs to assist local law enforcement with 
ongoing protests and civil unrests in the Buffalo, NY area. 

POC/Contact 

Primary: 

Alternate(s): 
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Event Location: Example - Buffalo, NY and surrounding area 

Date/Time: Contingency support to begin June 01, 2020 until to be determined 

Description and Timeline: 

OPERATIONAL TIMES AND DATES ONGOING 

If you have any questions please feel free to reach out to your desk officer or to me. 

Thank you, 

i (b)(G), (b)(7)(C) i 

(A) Director, Field Liaison Divison 

Office of Field Operations 

U.S. Customs and Border Protection 

1300 Pennsylvania Ave. NW, i (b)(G), (b)(7)(C) : 

Washington, DC 20229 

Office: 

Mobile: {b){6), {b){7){C) 
E-Mail: 

TAis document and any aHacAment(s) may contain mstricted, sensitive, andfor law enforcement 
se11sitive i11fo1111atiu11 belo11gi11g to tl1e U.S. 6ov8111111e11L it is 11ot fo1 1elease, 1eview, 1etidlls111issio11, 
disoe: ::i::atio11, 01 UM lsy a::y 0110 otl.01 tlia:: ti 10 i11t011d0d , 0eipie:: L 
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From: 

{b){6), {b){7){C) 
To: 

{b){6), {b){7){C) 
Cc: (b)(6), (b)(7)(C) i (OCC) 

{b){6), {b){7){C) 
Bee: 
Subject: RE: OCC Training Requirements 
Date: Tue Jul 21 2020 08:33:30 EDT 
Attachments: image001.png 

Index Newspapers -- TRO Motion Filed in District of Oregon (2),msg 
Index Newspapers Portland Civil Unrest D.Oregon TRO Motion 7-17-20.pdf 

. ·-·-·-·-·-·-·1 

! (b)(6),(b}(7)(C) i 

(b)(S), (b)(7)(E) 

Thank you, 

i (b)(6), (b)(7)(C) : 
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i (b)(G), (b)(7)(C) i 

Attorney 

Enforcement and Operations 

Office of the Chief Counsel 

U.S. Customs and Border Protection 

Phone: L_ __ (b)(6),_(b)(7)(C) _____ i 

Tl,io eleeul'F!ent, B1,el BFl'y BH□eRF1'1eF1tto1, n,a, eeF1iBiF1 i1,teFn,atieF1 t!-lat is la .. eF1tereeF1,eF1t oeFtoiti. e, 
attorney olient privileged, attorney 'ilVOFI( produot, or U.S. Governrnent inforrnation. It is not for release, 
ro1 fan:, PitliORliliflililiiGA; sliiiliGlifliRation, 9li I 168 lily OR)'GRG ethor thaR tho into Rd Gd rnoipioRt 121oaoe 
cor.:ir;.11lt witt.i tt.lla' CBf? Officla' of Ct.lila'f Co• 1r.:ir;.!;;ll bla'foi:la' di;i;clor;.ir.:ig ar.:iy ir.:ifNn::riltion contair.:ila'd in tt.iir;. 
ffi0SSOgo er QA)' aHaeRFF!OA{tS1. 

From:! (b)(6), (b)(7)(C) 

Sent: Tuesday, July 21, 2020 8:20 AM 
To: i (b)(6), (b)(7)(C) 

Cd (b)(G), (b)(7)(C) i(OCC) ! 
(b)(6), (b)(7)(C) 

Subject: RE: OCC Training Requirements 

' 
L__(b)(6),_(b)(7)(C) __ ! 

SRT CMDR, Special Operations Division 

; 

-·-·-·-·_! 
(b)(6), (b)(7)(C) 
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Office of Field Operations 

U.S. Customs and Border Protection 

i (b)(6), (b)(7)(C) I Office 

i (b)(6), (b)(7)(C) !Mobile 

Frorn:i (b)(6), (b)(7)(C) 

Sent: Monday, July 20, 2020 4:11 PM 
To: i (b)(6), (b)(7)(C) 
Cc:i (b)(6), (b)(7)(C) ! (OCC) i (b)(6), (b)(7)(C) 
Subject RE: OCC Training Requirements 

Good Afternoon, 
1
_,,11,,. ,,11,Hc,_ i 

(b)(S), (b)(7)(E) 

Kind Regards, 

.--·-·-·-·-·-·. 
! (b)(6),.(b)(7)(C) i 

Tl lis docU111e11l, a11d a119 allacl ii 11e11l(s), 111ay co11tai11 ii 1fo1111alio11 ti 1al is law e11fo1ce111e11l se11silive, 
attorney olient privileged, attorney '1Morlc produot, or U.S. Government information. It is not for release, 
1 evieov, 1 ell a11511 li5~io11, di5~e11 Iii 1atio11, 01 u5e by a11yo11e oll 1e1 ti 1a11 ti 1e ii 1te11ded I ecipie11L Plea~e 
oono iii i1h iho GBR Qffioo of Ghiof Go 1nsol liofai,o slioolooin@ liiR) inforliRii&ion nnh,inosl in lhis 
Rl000BQ0 BF BFl~ BHB0RFli!0Flt~oj. 

From:i (b )(6), (b )(7)(C) 
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Sent: Monday, July 6, 2020 4:18 PM 
To: i (b)(6), (b)(7)(C) 
Cc: i (b)(6), (b)(7)(C) 

Subject: FW: OCC Training Requirements 

Good Afternoonl1,,1,,,1,,1,,1qi 

(b)(5), (b)(6), (b)(7)(C), (b)(7)(E) 

Thank you! 

i (b)(6), (b)(7)(C) : 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

i (b)(6), (b)(7)(C) !Office 

i (b)(6), (b)(7)(C) i Mobile 

From:i (b)(6), (b)(7)(C) 
Sent: Tuesday, June 30, 2020 9:40 AM 
To: i (b)(6), (b)(7)(C) 

Cc: i (b)(6), (b)(7)(C) i (OCC)i {bHG), {bH?Hc) i 
(b)(6), (b)(7)(C~) ---------~-~--~ 

Subject: RE: OCC Training Requirements 

!(b)(6), (b)(7)(C) i 
i·-·-·-·-·-·-·-.i 

FOIA CBP 007473 



' 
! (b)(6), (b)(7)(CJ ! 

Tl 113 eleeull'lCI 1t, Bl ,el t'll I) BHoel'll'l ,Cl 1tt3j, I I let) ee1 I ~Bil I i11fe1 I I 1otie1 I ti IEJ:t is letoo Cl 1fe1 eon ,Ci 1t 301 ,3iti v e, 
att0111ey clie11t p1ivileged, att0111ey vvrnk p1odact, rn U.S. elov8111111e11t il1frn11iatirn1. It is 11ot frn 1elease, 
IC v ieoo, I ct1 Etl''l31'l'li33il51'l, eli3301'l'lll'lel:tll5i'l, a1 tl3C B) Bl'l) al'lO atl'lOI tl'lBl'l the i1--itc1-ielcel I ceir,ient PIOB30 

ee1,sult v.iH, tl1e GDP O#iee ef Chief Getn,sel eiefe1e diselesil,@ a.,,) iAfe1n,Btiefl ee,,ta.i11ed ii, tllis 
l'l'l039Bge er Bl'l) BH□el"ll'l'lCfl{~3J, 

Fromi (b)(6), (b)(7)(C) 

Sent: Tuesday, June 30, 2020 9:08 AM 
To: i (b)(6), (b)(7)(C) 
Cd (b)(6), (b)(7)(C) 

Subject: OCC Training Requirements 

i (b)(6) , (b)(7)(C) ! 
! ! 

{b)(5), {b)(6), {b){7)(C), {b)(7){E) 
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i (b)(6), (b)(7)(C) 

Associate Chief 

LEOD OPs Cell 

i (b)(6), (b)(7)(C) i office 

i (b)(6), (b)(7)(C) i cell 

(b)(6), (b)(7)(C) 

' 
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To: MORGAN, MARK Ai (b)(6), (b)(7)(C) ! PEREZ, ROBERT Ei (b)(6), (b)(7)(C) i 
L. .. •••••••••••••••••••••• .. ••••••-•1••••••••••••••••-•1•••-•-•1 L--•-.----------------------------------""'"•-•-•-•-•-•-. 

Cc: ·-·-· SEGUIN_, DEBBIE_ W __ (b )(6), (b )(7)(C) ·-·-·-·-·--·-·-· !; SCOTT c. ROONEY_ Sl.---·-·-·-·-·-·-·-·-·-·-·-·-(~KSJc(~]!)_(_~L__;_·_·_·_·_·_·_·_·_·_·_J ORTIZ, 
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MOTION FOR TEMPORARY RESTRAINING ORDER 

AND PRELIMINARY INJUNCTION 

Plaintiffs Index Newspapers LLC ("Portland Mercury"), Doug Brown, Brian Conley, 

Sam Gehrke, Mathieu Lewis-Rolland, Kat Mahoney, Sergio Olmos, John Rudoff, Alex Milan 

Tracy, Tuck Woodstock, and Justin Yau hereby move for a temporary restraining order and 

preliminary injunction. This motion is based on Federal Rule of Civil Procedure 65 and the First 

and Fourth Amendments to the United States Constitution. Plaintiffs support this motion with the 

accompanying memorandum oflaw and the declarations of Mathieu Lewis-Rolland and Garrison 

Davis and others in the process of being collected and signed at the time of filing of this motion. 

Plaintiffs specifically seek an order enjoining Defendant Department of Homeland 

Security ("DHS"), Defendant U.S. Marshals Service ("USMS"), and their agents and employees 

( collectively, the "federal agents") as follows: 

1. The federal agents are enjoined from arresting, threatening to arrest, or using 

physical force directed against any person whom they know or reasonably should know is a 

Journalist or Legal Observer (as explained below), unless the federal agents have probable cause 

to believe that such individual has committed a crime. For purposes of this injunction, such 

persons shall not be required to disperse following the issuance of an order to disperse, and such 

persons shall not be subject to arrest for not dispersing following the issuance of an order to 

disperse. Such persons shall, however, remain bound by all other laws. 

2. The federal agents are further enjoined from seizing any photographic equipment, 

audio- or video-recording equipment, or press passes from any person whom they know or 

reasonably should know is a Journalist or Legal Observer (as explained below), or ordering such 

person to stop photographing, recording, or observing a protest, unless the federal agents are also 

lawfully seizing that person consistent with this injunction. The federal agents must return any 

seized equipment or press passes immediately upon release of a person from custody. 

3. To facilitate the federal agents' identification of Journalists protected under this 

injunction, the following shall be considered indicia of being a Journalist: visual identification as 

MOTION FOR TRO & PRELIMINARY INJUNCTION AGAINST FEDERAL DEFENDANTS 

FOIA CBP 007478 



Case 3:20-cv-01035-SI Document 54 Filed 07/17/20 Page 3 of 25 

a member of the press, such as by carrying a professional or authorized press pass or wearing a 

professional or authorized press badge or distinctive clothing that identifies the wearer as a 

member of the press. These indicia are not exclusive, and a person need not exhibit every 

indicium to be considered a Journalist under this injunction. The federal agents shall not be liable 

for unintentional violations of this injunction in the case of an individual who does not carry a 

press pass or wear a press badge or distinctive clothing that identifies the wearer as a member of 

the press. 

4. To facilitate the federal agents' identification of Legal Observers protected under 

this injunction, the following shall be considered indicia of being a Legal Observer: wearing a 

National Lawyers' Guild issued or authorized Legal Observer hat (typically a green NLG hat) or 

wearing a blue ACLU issued or authorized Legal Observer vest. 

5. The federal agents may issue otherwise lawful crowd-dispersal orders for a 

variety of lawful reasons. The federal agents shall not be liable for violating this injunction if a 

Journalist or Legal Observer is incidentally exposed to crowd-control devices after remaining in 

the area where such devices were deployed after the issuance of an otherwise lawful dispersal 

order. 

The materials submitted in support of this motion demonstrate that "immediate and 

irreparable injury, loss, or damage will result to the movant[ s] before the adverse party can be 

heard in opposition." Fed. R. Civ. P. 65(b)(l)(A). They demonstrate a threat of irreparable harm 

to Plaintiffs and those similarly situated, that Plaintiffs are likely to succeed on the merits, that 

the balance of this harm against any harm the TRO may inflict on other parties weighs in favor 

of granting the TRO, and that the public interest favors issuing a TRO. If the Court grants the 

requested relief, Plaintiffs seek an expedited hearing under Federal Rule of Civil Procedure 

65(b )(3). For the reasons argued in the memorandum of law, the Court should enter an order 

granting this relief. 
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MEMORANDUM OF LAW 

Plaintiffs Index Newspapers LLC ("Portland Mercury"), Doug Brown, Brian Conley, 

Sam Gehrke, Mathieu Lewis-Rolland, Kat Mahoney, Sergio Olmos, John Rudoff, Alex Milan 

Tracy, Tuck Woodstock, and Justin Yau respectfully submit this memorandum in support of their 

motion for a temporary restraining order and preliminary injunction. 

INTRODUCTION 

Plaintiffs respectfully seek to enjoin Defendant Department of Homeland Security 

("DHS"), Defendant U.S. Marshals Service ("USMS"), and their agents and employees 

( collectively, "federal agents") from assaulting news reporters, photographers, legal observers, 

and other neutrals who are documenting Defendants' violent response to protests over the murder 

of George Floyd. The Court has issued an identical TRO enjoining the Portland police from 

engaging in identical conduct. 1 The federal agents are aware of the Court's TRO, but have taken 

the position that they need not comply, which has once again placed press and legal observers in 

peril. 

After the Court issued its TRO, journalists and legal observers enjoyed a respite from the 

violence and intimidation that gave rise to this lawsuit. Unfortunately, in the days that followed, 

President Trump sent federal agents into Portland to suppress protests and subject Portland to the 

same indiscriminate violence that he used to clear Lafayette Square of peaceful protesters, stating 

that "[t]he locals couldn't handle it" because "[l]ocal law enforcement has been told not to do too 

much."2 President Trump added that his shock troops were "handling it very nicely"-by which 

he meant, apparently, that they were successfully subjugating protesters and carrying out his 

longstanding vendetta against the press. 

1 The Court's TRO covered "Defendants and their agents and employees, including but not 
limited to the Portland Police Bureau and all persons acting under the direction of the Portland 
Police Bureau." (Dkt. 33 at 8 ~ 1.) 

2 Conrad Wilson & Jonathan Levinson, President Trump Says Portland Police Are Incapable of 
Afanaging Protests, OPB (July 10, 2020), https://www.opb.org/news/article/president-trump
portland-police-are-incapable-of-managing-prntests/. 

PAGE l - MOTION FOR TEMPORARY RESTRAINING ORDER & PRELIMINARY 
INJUNCTION AGAINST FEDERAL DEFENDANTS 

FOIA CBP 007484 



Case 3:20-cv-01035-SI Document 54 Filed 07/17/20 Page 9 of 25 

In the early hours of July 12, 2020, federal agents shot at least two journalists, including 

Plaintiff Mathieu Lewis-Rolland. (Declaration of Mathieu Lewis-Rolland ("Lewis-Rolland 

Deel."), Dkt. 44 ,1,r 13-16; Declaration of Garrison Davis ("Davis Deel."), Dkt. 43 ,r~ 13-14.) 

Mr. Lewis-Rolland wore a shirt stating "PRESS" on large letters on the front and back and was 

photographing the protests with professional camera equipment. Nevertheless, federal agents 

shot him 10 times in the back and side-all above the waist. (Lewis-Rolland Deel. ,1,12-3, 13.) 

They also shot journalist Garrison Davis, even though he too was clearly marked as press and 

was prominently displaying his press pass. (Davis Deel.~~ 4, 13-14.) They also chased away 

legal observers affiliated with the National Lawyers' Guild by threatening to beat them with 

batons. (Davis Deel. ~ 16.) The next day, the President announced: "We very much quelled it. If 

it starts again, we'll quell it again, very easily. It's not hard to do."3 In the days that followed, 

federal agents have continued attacking journalists and legal observers and using indiscriminate 

military violence to chill Plaintiffs' protected activities. 

As the Court has already ruled, such conduct raises "a serious threat to [Plaintiffs'] First 

Amendment rights," and therefore poses "a likelihood of irreparable injury." (Dkt. 33 at 7.) As 

members of the media and legal observers, Plaintiffs have a right to witness important public 

events and recount them to the world. Their newsgathering, observing, and recording activities 

are at the core of what the First Amendment protects. Leigh v. Salazar, 677 F.3d 892,900 (9th 

Cir. 2012) ("The free press is the guardian of the public interest"). Federal agents' efforts to 

intimidate and suppress reporting on their own misconduct violate clearly established First 

Amendment law and are causing irreparable harm to Plaintiffs and the public. Federal agents are 

not above the law. They cannot attack media and legal observers for trying to document and 

observe law-enforcement activities-that is the hallmark of a totalitarian regime. For the reasons 

the Court issued the TRO against the police, the Court should issue identical relief against 

3 @keaton_thomas, Twitter (July 13, 2020, 11:47 A.M.), 
https://tvvittcr.corn/kcaton_thornas/status/1282748500782899200. 
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federal agents, prohibiting them from assaulting people they know or reasonably should know 

are journalists or legal observers. 

FACTUAL BACKGROUND 

The factual background for this motion is largely the same as the background for the 

TRO the Court issued 15 days ago. What is new is that even as Portland police comply with the 

TRO, the federal government has begun attacking journalists and legal observers in their stead. 

These facts are detailed below. 

A. Portland's Demonstrations Over the Murder of George Floyd 

The Minneapolis police murdered George Floyd on May 25, 2020. His killing prompted 

protests worldwide, including in Portland. Since his murder, thousands of people have gathered 

every night in Portland to protest and mourn Mr. Floyd's murder and insist that our institutions 

start ensuring that Black lives matter. These protests continue to the present day. (Declaration of 

Doug Brown ("Brown Deel."), Dkt. 9 ~ 8.) 

B. The Court Issues a TRO Against the Police 

As detailed in Plaintiffs' previous motion for a TRO, over a month of protests, the police 

had repeatedly retaliated against journalists and legal observers and forcibly prevented them 

from covering the protests. (Dkt. 7 at 3-6.) On June 30, Plaintiffs moved for a TRO. (Dkt. 7.) On 

July 2, the Court granted a TRO enjoining the police from "arresting, threatening to arrest, or 

using physical force directed against any person whom they know or reasonably should know is 

a Journalist or Legal Observer," along with certain indicia to facilitate the police's identification 

of journalists and legal observers. (Dkt. 33 at 8-10.) 

C. Federal Agents Attack Journalists and Legal Observers 

After court issued TRO, journalists and legal observers enjoyed a briefrespite and were 

able to report on protests without threat of reprisal. But then President Trump decided to move in 

federal agents to "quell" the protests. 
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1. Federal Agents Shoot Plaintiff Lewis-Rolland 

In the early hours of July 12, Mr. Lewis-Rolland was at the protests near the federal 

courthouse, documenting the protesters and their interaction with federal officials. (Lewis

Rolland Deel. ,r,r 4, 6.) He was carrying bulky camera equipment, wearing at-shirt that said 

"PRESS" in big block letters, and staying in well-lit areas to make sure officials could see that he 

was there in a journalistic capacity. (Id. ,r,r 3-4.) 

Around l :54 a.m., federal agents began rushing out of the federal courthouse to eject 

protesters and neutrals alike from the area with tear gas, impact projectiles, and physical force. 

(Id. ,r,r 5-7.) The agents were from "more than a half-dozen federal law enforcement agencies 

and departments" under the purview ofDHS, including the Federal Protective Service. 4 Mr. 

Lewis-Rolland took the following video that documents much of what ensued: 

https://www.facebook.com/MathieuLewisRolland/videos/ 102186 71503 762415/. (Lewis-Rolland 

Deel. ,r 5.) 

Soon after the federal agents emerged from the courthouse, one shoved Mr. Lewis

Rolland, shouting "GET BACK! GET BACK!" (Id. ,r 7.) About a minute later, an agent from the 

Federal Protective Service, Agent Doe, took aim at Mr. Lewis-Rolland but ultimately did not 

shoot at that time. (Id. ,19.) Mr. Lewis-Rolland began moving west, complying with the agents' 

orders. (Id. ,r 10.) About three minutes after the agents began their offensive, Mr. Lewis-Rolland 

had moved almost all the way to SW 4th Avenue, well past the boundary of federal property. (Id. 

,1 11.) Nevertheless, federal agents, including Agent Doe, continued to chase him and the crowd. 

(Id.) A few seconds later, Agent Doe or other federal agents next to him shot Mr. Lewis-Rolland 

in the side and back ten times. (Id. ,r 13.) They riddled him with hard plastic bullets launched 

with enough force to put bullet holes in his "PRESS" t-shirt (id. ,r 18): 

4 Ben Fox & Gillian Flaccus, Homeland Security Deploys Officers In Portland Under Trump 
Afonument Order, OPB (July 10, 2020), https:/i,v,v,v.opb.org/ne\cvs/article/portland-orcgon
horneland-security-officers-protests-tmmp-rnonurnent-order/. 
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Figure 1: Federal agents' bullets ripped Mr. Lewis-Rolland's t-shirl at the bottom left and bottom right corners. 

Mr. Lewis-Rolland posed no threat to any federal agent or anyone else. (Id.) He was only 

documenting what officers and protesters were doing. (Id.) He was performing an essential 

function of the Fourth Estate. For his trouble, he suffered several wounds, lacerations, and 

contusions (e.g., id. il 15): 
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Figure 2: Two of the ten times federal agents shot Mr. Lewis-Rolland. More pictures in Lewis-Rolland Deel. ,r,r 14-16. 

2. Federal Agents Shoot Journalist Garrison Davis and Assault Legal 
Observers 

Journalist Garrison Davis was also covering the protests on the night of July 11 and the 

early morning of July 12. (Davis Deel. ilil 1, 3.) Like Mr. Lewis-Rolland, Mr. Davis was clearly 

there as press: He wore a helmet that said "PRESS" on it in big block letters, held his press pass 

in one hand and his iPhone in the other, and did not participate in protests. (Id. ,r,r 4-5.) 

Shortly after midnight, the federal agents issued what they called a "last warning." (Id. 

,r 12.) They then launched a tear-gas offensive, engulfing the entirety of the steps of the 

courthouse, SW 3rd Avenue, and Lownsdale Square in tear gas. (Id.) They also started shooting 

munitions into the crowd. (Id.) As Mr. Davis moved backward, one Government agent shot him 

in the back with a tear gas canister. (Id. ,i 13.) The canister fell into Mr. Davis's bag and 
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inundated him with tear gas until people nearby helped him remove it. (Id.) Government agents 

also shot directly at him with pepper bullets and other munitions, even though he was no threat to 

them or anyone else. (Id. il 14.) Mr. Davis also saw Government agents chase, truncheons 

swinging, after legal observers who were clearly affiliated with the National Lawyers' Guild. (Id. 

,r 17.) 

3. Federal Agents' Violent Attacks Continue Even as Legal Action Is 
Threatened 

After this Court issued a preliminary injunction preventing the police from retaliating 

against and dispersing journalists and legal observers, and even after Plaintiffs moved to add the 

federal officers as parties to this litigation, the federal agents continued their attacks on 

journalists and legal observers. (Declaration of Doug Brown ("Brown Deel.") ilil 11-15.) These 

attacks included indiscriminately shooting and tear-gassing them for no cause whatsoever. (Id.; 

Declaration of Justin Yau ("Yau Deel.") ,r,r 5-6.) 

ARGUMENT 

Under the traditional four-factor test, plaintiffs may obtain a preliminary injunction if 

they show that (1) they are likely to succeed on the merits; (2) they are likely to suffer irreparable 

harm in the absence of preliminary relief; (3) the balance of equities tip in their favor; and ( 4) an 

injunction is in the public interest. Goldman, Sachs & Co. v. City of Reno, 747 F.3d 733, 738 (9th 

Cir. 2014). Alternatively, in the Ninth Circuit, plaintiffs who show that the balance of hardships 

tips "sharply" in their favor need only raise "serious questions" going to the merits. All. for the 

Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011 ); see also Warsoldier v. Woodford, 

418 F.3d 989, 993-94 (9th Cir. 2005) ("[T]he greater the relative hardship to [plaintiff], the less 

probability of success must be shown." ( quotation marks omitted)). Here, Plaintiffs easily meet 

either bar. 
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I. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS OF THEIR 
FIRST AMENDMENT CLAIMS 

The First Amendment prohibits any law "abridging the freedom of speech, or of the 

press." U.S. Const. amend. I. To obtain a preliminary injunction, Plaintiffs need only "mak[e] a 

colorable claim that [their] First Amendment rights have been infringed, or are threatened with 

infringement." Doe v. Harris, 772 F.3d 563, 570 (9th Cir. 2014). After that, the Government 

bears the burden of justifying the restriction on Plaintiffs' speech. Id. 

Federal agents retaliated against Plaintiff Lewis-Rolland and have illegally denied access 

to journalists and legal observers trying to document and record what Defendants are doing to 

protesters. The substantive First Amendment issues here are therefore essentially the same as 

those the Court decided in granting the TRO against the City. And there is no jurisdictional or 

procedural bar to granting Plaintiffs the same relief against the federal agents. Thus, Plaintiffs 

satisfy the likelihood-of-success prong and the Court should enjoin the federal agents from 

arresting, threatening to arrest, or using physical force directed against any person whom they 

know or reasonably should know is a journalist or legal observer. 

A. Federal Agents Unlawfully Retaliated Against Plaintiff Lewis-Rolland 

The First Amendment prohibits government officials from retaliating against individuals 

for engaging in protected speech. Hartman v. Afoore, 547 U.S. 250,256 (2006). To state a First 

Amendment retaliation claim, a plaintiff must allege ( 1) that he or she was engaged in a 

constitutionally protected activity; (2) that the officers' actions would chill a person of ordinary 

firmness from continuing to engage in that activity; and (3) that the protected activity was a 

substantial or motivating factor in the officers' conduct. Mendocino Envtl. Ct,: v. Mendocino 

Cty., 192 F.3d 1283, 1300-01 (9th Cir. 1999). These elements are easily satisfied here. 

1. Mr. Lewis-Rolland Was Engaged in Constitutionally Protected 
Activities 

Mr. Lewis-Rolland easily satisfies the first prong of a retaliation claim because he was 

engaged in the core First Amendment activities of newsgathering and recording federal agents at 

a protest. 
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Because freedom of the press lies at the heart of the First Amendment, "newsgathering is 

an activity protected by the First Amendment." United States v. Sherman, 581 F.2d 1358, 1361 

(9th Cir. 1978) ( citing Branzburg v. Hayes, 408 U.S. 665, 681 ( 1972)). That principle applies 

with greater force when the media reports on "the proceedings of government," because the 

media then acts as "surrogates for the public." Cox Broad. Corp. v. Cohn, 420 U.S. 469, 491-92 

(1975); Leigh, 677 F.3d at 900 ( quotation marks omitted). Here, at the time federal agents shot 

him, Mr. Lewis-Rolland was doing just that: reporting on protests against the government and 

government agents' dispersal of the protesters. (Lewis-Rolland DecL -,i-,r 2-4.)5 

Mr. Lewis-Rolland's activity was constitutionally protected for a separate and 

independent reason: For 25 years, the Ninth Circuit has recognized that people have the right to 

film "public officials performing their official duties in public." Fordyce v. City of Seattle, 55 

F.3d 436, 439 (9th Cir. 1995). Fordyce itself involved facts remarkably similar to those here-a 

plaintiff who was "assaulted and battered by a Seattle police officer" in retaliation for 

videotaping and audio-recording a protest in the streets of Seattle. 55 F.3d at 439. In the decades 

since Fordyce, courts have continued to recognize this clearly established right. See, e.g., 

McComas v. City of Rohnert Park, 2017 WL 1209934, at *7 (N.D. Cal. Apr. 3, 2017) (holding 

that there is a clearly established right against retaliation for "peacefully filming [an] officer"); 

Barich v. City of Cotati, 2015 WL 6157488, at *1 (N.D. Cal. Oct. 20, 2015) (same); see also 

Adkins v. Limtiaco, 537 F. App'x 721, 722 (9th Cir. 2013) (allowing retaliation claim for 

photographing police officers to proceed even when plaintiff directed "a significant amount of 

verbal criticism and challenge" at officers (quoting City of Houston v. Hill, 482 U.S. 451,461 

(1987))). 

Here, Mr. Lewis-Rolland was gathering news, recording public demonstrations on the 

streets of Portland, and documenting protest activities and police conduct, just as Jerry Fordyce 

5 As explained in Plaintiffs' motion for a temporary restraining order, all of the Plaintiffs attend 
protests to record and observe events, not to protest. (Dkt. 7 at 8.) 
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did 25 years ago on the streets of Seattle. (Lewis-Rolland DecJ. ,r,r 2-4.) For this reason, Mr. 

Lewis-Rolland was engaged in a constitutionally protected activity. Fordyce, 55 F.3d at 439. 

2. Federal Agents' Use of Violent Force Has Chilled Mr. Lewis-Rolland 
from Exercising His First Amendment Rights 

Federal agents shot Mr. Lewis-Rolland ten times because he was filming them. (Lewis-

Rolland Deel. ,r,r 13-16.) They shot him with hard plastic bullets that ripped his shirt and left him 

covered in bruises and lacerations. (Id. ,r,r 13-18.) On the same night, they shot Mr. Davis with a 

tear gas canister, pepper bullets, and other munitions, and they threatened to beat legal observers. 

(Davis Deel. ,r,r 13-14, 16.) 

This is easily enough to chill a reasonable person's speech. Mendocino, 192 F.3d at 1300-

01. Courts have repeatedly held that similar uses of force would deter a person of ordinary 

firmness from exercising their constitutional rights. See, e.g., Black Lives Matter Seattle-King 

Cty. v. City of Seattle, 2020 WL 3128299, at *3 (W.D. Wash. June 12, 2020) (holding that using 

tear gas, pepper spray, and rubber bullets would "surely chill[] speech"); Abudiab v. 

Georgopoulos, 586 F. App'x 685, 686 (9th Cir. 2013) ( denying qualified immunity for retaliation 

where officer pepper-sprayed and punched plaintiff); Barich v. City of Cotati, 2015 WL 6157488, 

at *1 (N.D. Cal. Oct. 20, 2015) ("No reasonable trier of fact could doubt that a person of 

ordinary firmness would be deterred by the threat of arrest."). 

Indeed, similar uses of force by PPB have actually deterred Plaintiffs from continuing to 

cover protests. (Dkt. 7 at 11-12.) Mr. Lewis-Rolland himself stated, before this Court's first TRO, 

that he had "ceased covering the protests in part because the actions of the police ha[d] made 

[him] apprehensive about [his] safety." (Declaration of Mathieu Lewis-Rolland in Support of 

Plaintiffs' Motion for Temporary Restraining Order, Dkt. 12 ~r 13.) Relying on the protection 

conferred by the Court's TRO, Mr. Lewis-Rolland returned to his reporting. (Lewis-Rolland 

Deel. ,r 1.) If federal agents can do what the Court has forbidden the police to do, he will be 

chilled once again. 
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3. Mr. Lewis-Rolland's Newsgathering and Reporting Was a Substantial 
Motivating Factor in Federal Agents' Conduct 

The last element of a retaliation claim is that a plaintiff's protected activity must be "a 

substantial motivating factor" in federal agents' conduct-that is, there must be some "nexus 

between [federal agents'] actions and an intent to chill speech." Ariz. Students' Ass 'n v. Ariz. 13d. 

Of Regents, 824 F.3d 858, 867 (9th Cir. 2016). "As with proof of motive in other contexts, this 

element of a First Amendment retaliation suit may be met with either direct or circumstantial 

evidence." Ulrich v. City & Cty. of S.F, 308 F.3d 968, 979 (9th Cir. 2002). Plaintiffs easily meet 

this standard here. 

First, federal agents plainly knew Mr. Lewis-Rolland was newsgathering and reporting 

when they fired upon him. He was carrying a large, professional camera, with a long telephoto 

lens, and his phone was attached to the top via hotshoe. (Lewis-Rolland Decl. ~ 3.) He was 

wearing at-shirt that said "PRESS" in big block letters on both sides. (Id.) He was staying in 

well-lit areas so that it would be clear he was there only to document the protesters and their 

interaction with federal officials. (Id. ~ 4.) He was not protesting. (Id.) Federal agents knew full 

well that he was reporting when they shot him. 

Second, the agent who most likely shot Mr. Lewis-Rolland, Agent Doe, actually took aim 

at Mr. Lewis-Rolland a few minutes earlier, but he lowered his weapon when he realized 

Mr. Lewis-Rolland was capturing him on camera. (Id. ,19.) Agent Doe then followed Mr. Lewis

Rolland as he moved to stay ahead of the skirmish line, waited until Mr. Lewis-Rolland's camera 

was turned away from him, and only then lit Mr. Lewis-Rolland up with a rapid succession of 

hard plastic bullets. (Id. ~,l 12-13.) This too shows that Agent Doe specifically targeted 

Mr. Lewis-Rolland for participating in protected First Amendment activity. 

Third, the federal agents shot Mr. Lewis-Rolland in the back and side. (Id.~~ 13-16.) He 

was not even facing them and therefore could not have been posing any risk to them. (Id. ,1 13.) 

They also shot him multiple times, which was plainly excessive and not commensurate with any 

risk. Moreover, they shot him all ten times above the waist, risking damage to major organs, 
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rather than take aim at the large muscle groups of the buttocks and thighs. 6 All of these facts 

strongly suggest an intent to chill speech. 

Finally, the federal agents' attack on Mr. Lewis-Rolland took place against the backdrop 

of their attacking press and legal observers generally. On the same night, federal agents shot 

another journalist with a tear-gas canister, pepper bullets, and other munitions. (Davis Deel. 

ilil 13-14.) They also prevented legal observers in green National Lawyers' Guild hats from 

observing their activities by chasing them away with batons and threats of beatings. (Davis Deel. 

,r 16.) Taken together, all this is insurmountable proof that federal agents intended to deprive Mr. 

Lewis-Rolland of his constitutional rights. 

B. For Reasons the Court has Already Explained, Federal Agents Have 
Unlawfully Denied Access to Journalists and Legal Observers 

As the Court previously recognized, Plaintiffs seek a right of access. They assert the right 

to observe, record, and report on how Defendants enforce their dispersal orders. To vindicate that 

right, Plaintiffs must show ( 1) that the place and process to which they seek access have 

historically been open to the press and general public and (2) that public access plays a 

significant positive role in the functioning of the particular process in question. Press-Enterprise 

Co. v. Superior Court ("Press-Ente;prise II"), 478 U.S. 1, 8-9 (1986). 

Both elements are met here: "[P]ublic streets historically have been open to the press and 

general public, and public observation of police activities in the streets plays a significant 

positive role in ensuring conduct remains consistent with the Constitution." (Dkt. 33 at 7.) 

Permitting Plaintiffs to observe and report on how federal agents disperse crowds will have a 

salutary effect by facilitating federal agents' accountability to the public. Cox Broad. Corp., 420 

U.S. at 490-91 ("[I]n a society in which each individual has but limited time and resources with 

which to observe at first hand the operations of his government, he relies necessarily upon the 

6 The same night, federal agents shot a protester in the head causing severe injuries. Jonathan 
Levinson, Federal Officers Shoot Portland Protester In Head With 'Less Lethal'Afunitions, OPB 
( July 12, 2020), https://www.opb.org/ncvvs/ artidc/federal-officers-portland-protcster-shot-1 ess
lethal-munitions/. 
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press to bring to him in convenient form the facts of those operations."). And Plaintiffs have no 

"alternative observation opportunities" other than remaining at the scene where federal agents 

are using violent force against the people. Reed v. Lieurance, 863 F.3d 1196, 1211-12 (9th Cir. 

2017). Thus, Plaintiffs have a qualified right of access. 

Defendants can defeat that right only if they show "an overriding interest based on 

findings that closure is essential to preserve higher values and is narrowly tailored to serve that 

interest." Press-Enterprise II, 478 U.S. at 9. But Defendants have no legitimate interest, much 

less an "overriding interest," in shooting people clearly marked as press or legal observers, who 

are committing no crime but simply documenting how federal agents interact with protesters. 

Federal agents might have a valid interest in protecting public safety, preventing vandalism or 

looting, or protecting themselves-but media and neutral observers present no such threat. To the 

contrary, as the Ninth Circuit explained in Leigh: 

By reporting about the government, the media are "surrogates for 
the public." When wrongdoing is underway, officials have great 
incentive to blindfold the watchful eyes of the Fourth Estate. If a 
government agency restricts public access, the media's only 
recourse is the court system. The free press is the guardian of the 
public interest, and the independent judiciary is the guardian of the 
free press. Thus, courts have a duty to conduct a thorough and 
searching review of any attempt to restrict public access. 

677 F.3d at 900 (quoting Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 (1980)); see 

also Timothy B. Dyk, Newsgathering, Press Access, and the First Amendment, 44 Stan. L. Rev. 

927, 949 (1992) ("[W]hen the government announces it is excluding the press for reasons such as 

administrative convenience, preservation of evidence, or protection of reporters' safety, its real 

motive may be to prevent the gathering of information about government abuses or 

incompetence."). 

As for narrow tailoring, the Court has already held that "there are at least serious 

questions" about whether it is narrowly tailored for law enforcement to exclude journalists and 

legal observers. (Dkt. 33 at 7.) Effecting that exclusion with the kind of extreme violence federal 

agents used against Mr. Lewis-Rolland can never be narrowly tailored. (Lewis-Rolland Deel. 
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,r,r 13-18.) Mr. Lewis-Rolland posed no threat to federal officers, so shooting him ten times at 

close range was not tailored at all. 

C. The Court Can Grant Equitable Relief Against the Federal Government 

The Court has jurisdiction over Plaintiffs' claim for injunctive relief against the federal 

agents because the federal government has waived its immunity against such claims: 

An action in a court of the United States seeking relief other than 
money damages and stating a claim that an agency or an officer or 
employee thereof acted or failed to act in an official capacity or 
under color of legal authority shall not be dismissed nor relief 
therein be denied on the ground that it is against the United States 
or that the United States is an indispensable party. 

5 U.S.C. § 702. In enacting that sentence, Congress "eliminate[ d] the sovereign immunity 

defense in all equitable actions for specific relief against a Federal agency or officer acting in an 

official capacity." E. V v. Robinson, 906 F.3d 1082, 1092 (9th Cir. 2018) (quoting H.R. Rep. No. 

94-1656, at 9 (1976)). Plaintiffs seek only equitable relief against the federal agents. Thus, 

sovereign immunity is no bar and the Court has jurisdiction over Plaintiffs' claim. 

Plaintiffs plainly also have a cause of action to bring such a claim. When plaintiffs seek 

equitable relief under the First Amendment, courts often reach the merits without even 

"discussing whether a cause of action existed to challenge the alleged constitutional violation." 

Sierra Club v. Trump, 929 F.3d 670, 694-95 (9th Cir. 2019) (citing Trump v. Hawaii, S. Ct. 2392, 

2416-17 (2018)) (collecting cases); Sierra Club v. Trump, 2020 WL 3478900, at *11-12 (9th Cir. 

June 26, 2020) ( explaining plaintiffs "ha[ ve] a cause of action to enjoin the [federal 

government's] unconstitutional actions" under courts' "historic [power] of equitable review"). 

Because Plaintiffs seek to enjoin federal agents from violating their First Amendment 

rights, they have an equitable cause of action to seek relief. Thus, there is no jurisdictional or 

procedural bar to granting Plaintiffs the same relief as the Court granted against the federal 

agents. (See Dkt. 33 at 8-10.) 
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II. PLAINTIFFS WILL SUFFER IRREPARABLE HARM WITHOUT THE 
COURT'S INTERVENTION 

"[ A ]nytime there is a serious threat to First Amendment rights, there is a likelihood of 

irreparable injury." (Dkt. 33 at 7 (citing Warsoldier v. Woodford, 418 F.3d 989, 1001-02 (9th Cir. 

2005)).) Because Plaintiffs have, at minimum, raised a colorable claim that the exercise of their 

constitutionally protected right to record Government activity in public has been infringed, they 

have satisfied the irreparable-injury requirement. (See id.) As long as the Government is free to 

shoot and arrest journalists and legal observers, Plaintiffs' exercise of their First Amendment 

rights will "surely [be] chilled." Black Lives Matter, 2020 WL 3128299, at *3; Barich v. City of 

Cotati, 2015 WL 6157488, at *l (N.D. Cal. Oct. 20, 2015) ("No reasonable trier of fact could 

doubt that a person of ordinary firmness would be deterred by the threat of arrest."). 

What is more, in the newsgathering context. the Ninth Circuit has recognized that time is 

of the essence and that any delay or postponement "undermines the benefit of public scrutiny and 

may have the same result as complete suppression." Courthouse News Serv. v. Planet, 947 F.3d 

581, 594 (9th Cir. 2020) (quoting Grove Fresh Distributors, Inc. v. Everfresh Juice Co., 24 F.3d 

893, 897 (7th Cir. 1994)). Thus, every minute that Plaintiffs are inhibited and intimidated from 

exercising their First Amendment rights, they suffer irreparable injury. (Dkt. 33 at 7.) 

III. THE PUBLIC'S INTEREST AND BALANCE OF EQUITIES WEIGH 
STRONGLY IN FAVOR OF PLAINTIFFS 

A. The Public Has an Unassailable Interest in a Free Press 

"Courts considering requests for preliminary injunctions have consistently recognized the 

significant public interest in upholding First Amendment principles." Associated Press v. Otter, 

682 F.3d 821, 826 (9th Cir. 2012) (quotation marks omitted). Furthermore, "it is always in the 

public interest to prevent the violation of a party's constitutional rights." Afelendres v. Arpaio, 

695 F.3d 990, 1002 (9th Cir. 2012) (quotation marks omitted) (granting an injunction under 

Fourth Amendment). 

Plaintiffs are journalists and observers reporting on public demonstrations of worldwide 

interest. As members of the news media, they were given express permission by the Mayor's 
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curfew order to be at the protest sites so they could provide live, up-to-date coverage of the 

activities of protesters and demonstrators, and also monitor the conduct of law enforcement. 7 

This express permission is an acknowledgement of the uniquely significant public interest in 

press coverage in this case. In the context of the violent, destructive events of recent weeks, the 

public's interest in having information of this nature in a timely manner is obvious and 

constitutionally unassailable. 

It would be difficult to identify a situation in which the public has a greater interest in 

unbiased media coverage of police and Government conduct than this one. The protests are 

rooted in an incident of shocking police brutality, and how the police and Government agents 

respond to the protesters is of critical importance to how and whether the community will be able 

to move forward. Although the protests began in Minneapolis, they have now spread across the 

country and the globe. The public interest in press coverage of these events cannot reasonably be 

questioned. 

"The Free Speech Clause exists principally to protect discourse on public matters." 

Brown v. Entm ~ Aferch. Ass 'n, 564 U.S. 786, 790 (2011). It reflects "a profound national 

commitment to the principle that debate on public issues should be uninhibited, robust, and wide

open." New York Times Co. v. Sullivan, 376 U.S. at 270. It is "[p ]remised on mistrust of 

governmental power." Citizens United v. Fed. Election Comm 'n, 558 U.S. 310, 340 (2010). "[I]t 

furthers the search for truth," Janus v. Am. Fed'n of State, Cnty., & Mun. Emps., Council 31, 138 

S. Ct. 2448, 2464 (2018) (citation omitted), and "ensure[s] that ... individual citizen[s] can 

effectively participate in and contribute to our republican system of self-government." Globe 

Newspaper Co. v. Superior Court, 457 U.S. 596, 604 (1982). Unless the constitutional rights of 

journalists are protected, the public's ability to participate meaningfully as citizens in a 

constitutional democracy will be severely diminished. 

7 Emergency Executive Order Declaring an Emergency and Implementing a Temporary 
Nighttime Curfew in the City of Portland Oregon (May 30, 2020), 
https://www.portland.gov/sites/default/files/2020-05/5.30.20-rnayors-state-of-emergency-.pdf. 
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B. The Balance of Equities Weighs Strongly in Favor of Plaintiffs 

Because Plaintiffs have "raised serious First Amendment questions," the balance of 

hardships "tips sharply in [Plaintiffs'] favor." Cmty. House, Inc. v. City of Boise, 490 F.3d 1041, 

1059 (9th Cir. 2007) ( quotation marks omitted). Plaintiffs' evidence-both video and 

testimony-shows that officers have exercised their discretion in an arbitrary and retaliatory 

fashion to punish journalists for recording Government conduct and that their unlawful policy is 

aimed toward the same end. In contrast to the substantial and irreparable injuries to Plaintiffs, 

any harm to the Government would be negligible. The Government no interest in preventing 

journalists from reporting on what it is doing to protesters. While the Government might have an 

interest in protecting federal buildings and property, that interest is not served by using force 

against individuals who are identified as journalists, or who are merely recording events and 

present no threat of harm to police or the public. 

The balance of equities weighs heavily in favor of Plaintiffs. 

* * * 
The Government's attempts to shield its violence against protesters from public scrutiny 

by targeting press and legal observers shows, once again, that"[ w]hen wrongdoing is underway, 

officials have great incentive to blindfold the watchful eyes of the Fourth Estate." Leigh, 677 

F.3d at 900. But just as the "free press is the guardian of the public interest," so "the independent 

judiciary is the guardian of the free press." Id. To protect the press-and ultimately, the public's 

power to govern its public servants-this Court should enjoin the police from dispersing and 

retaliating against press and legal observers. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Motion for a temporary 

injunction and preliminary injunction be granted. 
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Dated: July 17, 2020 Respectfully Submitted, 

By: /s/ Matthew Borden 
Matthew Borden, pro hac vice 
J. Noah Hagey, pro hac vice 
Athul K. Acharya, OSB No. 152436 
Gunnar K. Martz, pro hac vice 
BRAUNHAGEY & BORDEN LLP 

Kelly K. Simon, OSB No. 154213 
ACLU FOUNDATION OF OREGON 

Attorneys for Plaintiff-'> 
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consult wiH, the CBP O#ice of Chief Counsel t3efom disclosing any information contained in this 
,"11M51.'lge ar l.'l,,y BHBel,1, 1e1"ltt:s7. 

From: i (b)(6), (b)(7)(C) 

Sent: Tuesday, July 21, 2020 8:20 AM 
To:i (b)(6), (b)(7)(C) 

Cc:t__ __ _(~)_(~J~.{~Jt7X~J _____ J (OCC} ! 
i (b)(6), (b)(7)(C) : 
'Subject: RE: OCC Training Requirements 

Good Morningi1b11•1.1b11111cii 
l--·-·-·-·-·-·-) 

' 
i (b )(6), (b )(7)(C) i 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

i (b)(G), (b)(7)(C) !Office 

i (b)(6), (b)(7)(C) i Mobile 

From: i (b)(6), (b)(7)(C) 

Sent: Monday, July 20, 2020 4:11 PM 

(b)(6), (b)(7)(C) 

FOIA CBP 007504 



To: ! (b)(6), (b)(7)(C) 

Cc: l_ ___ _(~)_(~JJ~.H_7)!.~J _____ _! (OCC)i (b )(6), (b )(7)(C) 

; 
·-·-·-i·-·i 

! 

Subject: RE: OCC Training Requirements 

Good Afternoon1b11•1.1b11111c1! 

(b)(S), (b)(7)(E) 

Kind Regards, 

! i i (b )(6), (b )(7)(C) ! 
i.·-·-·-·-·-·-·-· 

Tt:.lie dgQ• 11+1Gnt, and any aUaQt:.lrA9At~f), A,'.,131/ QQAtaiA in:f:g;;A,'.,latiQA tt:.iat ie laue QA:f:QFQQrAGAt &QA&ifreg, 
e1ttorm:~y Glilal'nt priidllal!glalid, e1ttornQy work prod 11ct, or I I S GOllQrnrnlal'nt information It i~ not for rQIQaae, 
rs eiO,;, f8{181il81~i88i81il, Bi8881~ilil8tiolil, BF UBB B) 81il) Blil0 BtlilOF ilro181il tlrols ililtBFldBd FBBipislilt Pl0888 

ee11eult ail11 tl:c GDP OFficc of 01:icf Oou11Jcl tr,cfoic diocloei::g a::; i::fo::1itilio11 eo::tai::cd i:: tl:is 
rnossago os 22y attrbrnnt(s) 

From (b)(6), (b)(7)(C) 
Sent: Monday, July 6, 2020 4:18 PM 
To: i (b)(6), (b)(7)(C) 
Cd (b)(6), (b)(7)(C) 

Subject: FW: OCC Training Requirements 

Good Afternoonl1b11•1.1b11111c1i 

(b)(S), (b)(6), (b)(7)(C), (b)(7)(E) 

FOIA CBP 007505 



(b)(S), (b)(6), (b)(7)(C), (b)(7)(E) 

Thank you! 

! (b )(6), (b )(7)(C) i 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

i (b)(6), (b)(7)(C) :Office 

i (b)(6), (b)(7)(C) i Mobile 

From:! (b)(6), (b)(7)(C) 

Sent: Tuesday, June 30, 2020 9:40 AM 
To: i (b)(6), (b)(7)(C) 

_C_c:-=i ==========(b ... )(=,=6 ... ),,.,.(b...,H,...7 ... H ... c ... ) ;=;===~==========! (OCC) :.~_b)(6), (b)(7)(c) i 
(b)(6), (b)(7)(C) 

Subject: RE: OCC Training Requirements 

i (b)(6) , (b)(7)(C) i 

' 
' ' i (b)(6), (b)(7)(C) i 

FOIA CBP 007506 



Tl lis dOCdi I i8iil~ di id di 19 a Hae! ii 11811t(s)~ i iidj COi 1tail I ii 1fo11 i 1atio1 I ti 1at is !aov 811fo1 C6ii i8iil 3611sitiv8~ 

attorney client privileged, attorney 'NOflc product, or U.8. GovernFAeAt inforFAatioA. It is not for mlease, 
1coicoo~ 1clia11s111issio11~ dissc111i11alio11~ 01 use by &1190110 otlic; tlia11 tlic i11lc11dcd 1ccipic11l. Please 
co11su!l vviU I ti 1e CBP Office of Cl lief Coa11se! befu1 e disclosil 1g a11y ii 1fo1111atio11 co11tail 1ed i11 U iis 
massage or any attachmont(s). 

From:! (b)(6), (b)(7)(C) 

Sent: Tuesday, June 30, 2020 9:08 AM 
To: ! (b)(6), (b)(7)(C) 

Cc: i (b)(6), (b)(7)(C) 

Subject: OCC Training Requirements 

! (b)(6) , (b)(7)(C) ! 

{b){S), {b)(6), {b)(7)(C), {b)(7){E) 

FOIA CBP 007507 



(b)(S), (b)(7)(E) 

i (b)(6), (b)(7)(C) i 

Associate Chief 

LEOD OPs Cell 

i (b)(6), (b)(7)(C) ! office 

i (b)(6), (b)(7)(C) i cell 

(b)(6), (b)(7)(C) 

FOIA CBP 007508 



From: 

(b)(6), (b)(7)(C) 
To: 

(b)(6), (b)(7)(C) 
Cc: (b)(G), (b)(7)(C) : (OCC) 

(b)(6), (b)(7)(C) 
Bee: 
Subject: RE: OCC Training Requirements 
Date: Wed Jul 22 2020 08:32:36 EDT 
Attachments: image002.png 

image003.png 

i (b)(6), (b)(7)(C) i 

{b){5), {b){7){E) 

:___(b )(6),_ (b )(7)(C) ___ i 

Director, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

Office!__ __ (b)(6), _(b)(7)(C) ____ ! 

Cellj (b)(6), (b)(7)(C) i 

From:! (b)(G), (b)(7)(C) 
Sent: Wednesday, July 22, 2020 8:28 AM 
T o:i (b )(6), (b )(7)(C) 

Cc:i (b)(6),(b)(7)(C) i(OCC)! 
(b)(6), (b)(7)(C) 

Subject: RE: OCC Training Requirements 

(b)(6), (b)(7)(C) 

FOIA CBP 007509 



Good morning,!1011•1.1011111c1i 

' 
Kind Regards, 

i (b)(6), (b)(7)(C) i 

TAis document, and any aHacAment(s), may contain information tAat is law enforcement sensitive, 
attrn11ey clie11t plivileged, atl0111ey vvo1k: p1odact, 01 U.3. Gove111111e11t i11frn111atio11. It is 11ot fo1 1elease, 
revimv, retransffiission, disseffiination, or use by anyone otAer tAan tAe intended recipient Please 
consult VJitA tAe GBP O#ioe of Chief Counsel before disclosing any information contained in tAis 
1T1essage OF a1,y attael11T1eAt(s). 

From:i (b)(6), (b)(7)(C) 
Sent: Tuesday, July 21, 2020 8:44 AM 
To: i (b)(6), (b)(7)(C) 

_Q_g) (b)(6), (b)(7)(C) i_(QQ_Q) __ ,_i -,------------(_;_b.:....:.)(6....:.);__:, ('---'b)c...:....(7....:...c)('-C.:.._) -----------' 
i (b )(6), (b )(7)(C) 

Subject RE: OCC Training Requirements 

' 
FOIA CBP 007510 



(b}(5}, (b}(7}(E} 
Thanks, 

i (b)(6), (b)(7)(C) ! 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

i (b)(6), (b)(7)(C) i Office 

i (b)(6), (b)(7)(C) i Mobile 

From:! (b)(6), (b)(7)(C) 

Sent: Tuesday, July 21, 2020 8:34 AM 
To: i (b)(6), (b)(7)(C) 
Cc: i (b )(6), (b )(7)(C) i ( OCC) l_______ (b )(6), (b )(7)(C) 

i-·-·-·-·-"'----- (b)(6), (b)(7)(C) -·-·---·~: --------'----'--'----'--'----'--'----'--'---'--------------' 

Subject: RE: OCC Training Requirements 

i (b)(6), (b)(7)(C) i 

' 

FOIA CBP 007511 



As always, please let me know if you have any questions or concerns. 

Thank you, 

i (b)(6), (b)(7)(C) i 

i (b)(6), (b)(7)(C) ! 

Attorney 

Enforcement and Operations 

Office of the Chief Counsel 

U.S. Customs and Border Protection 

Phonej (b)(G), (b)(7)(C) i 

T!lis doc@1e11t, a11d a11y attac!1111e11l(s), 111ay crn1tail1 i11frn111alirn1 t!1al is law 8iifrnc8111et1l se11silive, 
attorney cPeot prh,Peged attorney ,uock prod, 1ct or I I S Gouerorneot irforrnatioo H is oat tor release 
ixssio,:, rotr>@nBn~iBBiB11, BiBssn~in0!ti011, or e1B0 B) sn3sn0 sth01 ii:sn ii:s i11t01:BBB r00ij8isnt Plosss 
const1lt with tho CBP Office of Chief Cot1nsol bofuro disclosing any information contained in this 
message or any attaohment(s). 

Frorm (b)(6), (b)(7)(C) 

Sent: Tuesday. July 21, 2020 8:20 AM 
To:i (b)(6), (b)(7)(C) 

5;_g_:l .. ,.J~}{~L{~)J?)l~L.J.(Q_Q9.)~i --,-----------'-(b....:....)('----6)'--, .;._(b..:....:.)(7_;_).;._(C_;_) -------------' 
i (b)(6), (b)(7)(C) 
Subject: RE: OCC Training Requirements 

Good Morning [ (• H•J. (b)(7)(C) ! 

' 
FOIA CBP 007512 



(b )( 5), (b )(7)(E) 
! (b)(6), (b)(7)(C) i 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

i (b)(6), (b)(7)(C) i Office 

i (b)(6), (b)(7)(C) i Mobile 

From: i (b)(6), (b)(7)(C) 
Sent: Monday, July 20, 2020 4:·11 PM 

To:L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·,---;-:::--:::-'::(b:':-')(;:::::s)=, (=b)=(7=)(C=)=======,----' 
Cc:L_ ___ J!?K6-L(!?)(7-)J~)_ ____ .: ( OCC) ! (pJ!~_UP..H.?.K~) __ ~ 
Subject: RE: OCC Training Requirements 

Good Afternoon,l(•H•J.(b)(,)(C)] 

Kind Regards, 

i (b)(6) . (b)(7)(C) ! 
! ! 

' 

FOIA CBP 007513 



Tl lis doeu111e11t, al 1d al 1y attael 1111e11t(s), 111ay eoi 1tai11 i11fo1111atio11 ti 1at is lavv e11fo1ee111e11t se11sitive, 
aUerAS'f elieAt pri·~•ile9eE!, aUerA8)' 11Nerlc preE!uet, er U.S. Ge•;•erAITleAt iAfer1T1atieA. It is Aet fer relense, 
I 8 o io,,, ret1 Bli!8ll~iesie1 I, diesen~ili!Btiei I, er ~ee B) Bli!) Bli!O etli!OI ti ,Bli! ti :e ii 1te11ded reoipient PIOBBe 
co□ s1 dt udth the CSP Office at Chief Co11osel betore disclosing any iotormatioo cootaioed io this 
IAB@@Bg □ Bl 811) 80881:IA!H:t~ □ ,. 

From:i (b)(6), (b)(7)(C) 

Sent: Monday, July 6, 2020 4:18 PM 
To: i (b)(6), (b)(7)(C) 
Cd (b)(6), (b)(7)(C) 

Subject FW: OCC Training Requirements 

Good Afternoonl1b11•1.1b11111°1i 

(b)(5), (b)(6), (b)(7)(C), (b)(7)(E) 

Thank you! 

i (b)(6), (b)(7)(C) i 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

i (b )(6), (b )(7)(C) i Office 

i (b)(6), (b)(7)(C) i Mobile 

FOIA CBP 007514 



Fromj (b)(6), (b)(7)(C) 

Sent: Tuesday, June 30 2020 9:40 AM 
Toi 
cd (b)(6), (b)(7)(C) 

(b)(G), (b)(7)(Cf·-·-" 

Subject RE: OCC Training Requirements 

i (b)(6) , (b)(7)(C) i 
• i 

! (b)(6), (b)(7)(C) ! 

' 
niis ElesuFRsnt, ans any aUasRFRsntM, FRa;' seniain infeFFRatisn tRat is law snferseFRsnt ssnsiti>Js, 
attorney olient privileged, attorney 'ilVOFI( produot, or U.S. Governrnent inforrnation. It is not for release, 
rs ii!! , l!!lilEll!!lllli!!!!!i!!ll, ~i!!l!!!!lllill!Jti □ I, !!JI U!!l!!l D) El )!ti !I !!ii 81 II El II !I ii i!!ll El!!!D IUi!f@i!!I i, Pluu 
eeAol:llt 11Nitt-i tt-ie GBP O#iee sf Gt-iief Gel:lAoel aefeFe dioeleoiA§ BAJ' iAfBFFAntieA eeAtaiAed iA tt-iio 
M1099agc or 01"1) aHaol"11'1101"1tt9,. 

From! (b)(G), (b)(7)(C) 
Sent: Tuesday, June 30, 2020 9:08 AM 

6~J (b )(6), (b )(7)(C) 
Subject: OCC Training Requirements 

i (b)(6), (b)(7)(C) i 

' 
FOIA CBP 007515 



(b)(5), (b)(6), (b)(7)(C), (b)(7)(E) 

i (b)(6), (b)(7)(C) ! 

Associate Chief 

LEOD OPs Cell 

office 
(b)(G), (b)(7)(C) 

cell 

(b)(6), (b)(7)(C) 

FOIA CBP 007516 



From: 

To: 

Cc: 

Bee: 
Subject: 
Date: 
Attachments: 

(b)(6), (b)(7)(C) 

RE: OCC Training Requirements 
Wed Jul 22 2020 08:28:13 EDT 
CBP Civil Unrest Response -- legal Overview 6-9-20.docx 
image001.png 
Oregon Attorney General -- Additional TRO Motion Filed (3).msg 
Oregon AG v OHS Complaint 071720.pdf 
Oregon AG v DHS Motion for TRO 072020.pdf 
TRO-PI Opposition - filed copy.pdf 

Good morning1011•1.1011111c1! 
• i 

' 
As always, please let us know if you have any questions or concerns. 

Kind Regards, 

! (b)(6), (b)(7)(C) ! 
• i 

FOIA CBP 007517 



T! lis dOCUl 1181 il, di id di iy attacl ii I 161 il(s), I I 1ay COi 1tait I ii ifOI I I 1atirn I t! 1at is law 6iif0i ce1 I i6iil Set 1silive, 
sUsrF!B) slisF!t pri o ilsgsd, sUsmsy co sFh. prsdusi, sr U.ls. Qs o BfF!FF!BF!i iF1fsrFF1stisF1. It is Ast fsr Fslssss, 
fevie.v, FCtFSASffiissioA, elisseffiiAatioA, Of use ey ElA'jOAe otheF thaA the iAtCAded rneipieAL Please 
co11sult voill1 t!1e CBP Office of Cl lief Cou11sel befo1e disclosi11g a11y il1fo1111ctlio11 co11tai11ed i11 Ulis 
1+1€laa@g€l or @ny @Uachr:n€lnt~a). 

From:! (b)(G), (b)(7)(C) 
Sent: Tuesday, July 21. 2020 8:44 AM 

6~:j (b)(6), (b)(7)(C) 
~---------------' 

(b)(61 , (b)(7)(C) 

Subject: RE: OCC Training Requirements 

' 
Thanks, 

i (b)(6), (b)(7)(C) i 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

Office 
(b)(G), (b)(7)(C) 

Mobile 

From:i (b)(G), (b)(7)(C) 

Sent: Tuesday, July 21, 2020 8:34 AM 

6~:l (b)(6), (b)(7)(C) 

FOIA CBP 007518 



Subject: RE: OCC Training Requirements 

! (b)(6), (b)(7)(C) i 

Thank you, 

! (b)(6) , (b)(7)(C) ! 

i (b)(6), (b)(7)(C) i 

Attorney 

Enforcement and Operations 

Office of the Chief Counsel 

U.S. Customs and Border Protection 

Phone: i (b)(G), (b)(7)(C) i 

' 

Tl9is Elecument, and 8Aj aHaet=imeAt(s), may ceAtain infoFmatien tl9at is la.v eAforeemeAt sensitive, 
oiiUQFRQ',' cligrit prilfilgggrJ oiiUQFRQ',' 111grk pi:;grJ: 1ct, QF I I 'ie GQl 'QFRl+lQRt irifor1+1w1tign It ic Fl Qt far rglQoiiGQ, 
FCVIO'W, FetmASff!ieeioA, Elieeeff!iAa~iOA, OF use ay DAJ'OAe other J;hnA J;he iAteAdeEl FeOif3ieAt Plenee 
sGliloe1lt 211itt-l tho GBP Qfti8o of Ghiof Go: 11ilool 9ofolio eisslsoilil§ e1:lil:,r ililfo1-~e1ti01-1 solilte1:ililoe ilil thiE 
message or any attachmont(s). 

FOIA CBP 007519 



From: i (b)(G), (b)(7)(C) 
~---------

Sent: Tuesday, July 21, 2020 8:20 AM 

6~l (b )(6), (b )(7)(C) 
i (b )(6), (b )(7)(C) i 
LSubject: RE: occ Training Requirements 

Good Morning_1,,1,,.1,,1,,1c1 i 

' 
i (b)(6), (b)(7)(C) : 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

Office 
(b)(6), (b)(7)(C) 

Mobile ~---~ 

Fromi (b)(6), (b)(7)(C) 

Sent: Monday, July 20, 2020 4:11 PM 

6~l (b)(6), (b)(7)(C) 
Subject: RE: OCC Training Requirements 

FOIA CBP 007520 



Good Afternoon ii (b)(6), (b)(7)(C) ! 

' 
Kind Regards, 

' . 
i (b)(6), (b)(7)(C): 

Tl d:3 docu11 h!H It~ a1ad a11y a Hae! 111ae11 t(:s), 111ay eo11 b!til I ii I Fo1 1a 1atio11 ti 1at i.5 !avv e11 fo1ee111e11 t 5~:H 1!3i ti v e~ 
aHoFAO'l elient pri1si•ileg0El, aHomey 1.vork pFOduet, or U.S. GovemFReAt inforFRatioA. It is not for release, 
revievli', retransFRission, disseFRination, or use by anyone other than the intended reeipient. Please 
ea11stilt •• itli ti ,e GDP mriee af GI lid Gati11sel bdare diselasi, •1' a11} i11fa1111atie11 ea11tai11ed i11 ti .is 
11,e:s:sage rn a11 y attael 111 ,e, 1t(:s). 

Frorni (b)(6), (b)(7)(C) 

Sent: Monday, July 6, 2020 4:18 PM 

6~::I {b){6), {b){7){C) 
Subject: FW: OCC Training Requirements 

Good Afternoori (b)(6) , (b)(7)(C) ! 

(b)(S), (b)(6), (b)(7)(C), (b)(7)(E) 

FOIA CBP 007521 



(b)(S), (b)(6), (b)(7)(C), (b)(7)(E) 

Thank you! 

' ' i (b)(6), (b)(7)(C) i 

SRT CMDR, Special Operations Division 

Office of Field Operations 

U.S. Customs and Border Protection 

Office 
(b)(6), (b)(7)(C) i 

!Mobile 
~---~; 

From) (b)(6), (b)(7)(C) 
Sent: Tuesday, June 30, 2020 9:40 AM 

6~] (b)(6), (b)(7)(C) 
(b)(6), (b)(7)(C) 

Subject RE: OCC Training Requirements 

i (b)(6), (b)(7)(C) ! 

' 
i (b)(6), (b)(7)(C) i 

Tl-1is elaeu1 ,,ent, a1"1el a1,1y aHael 11,"101 ,tts,, n,ay ea11tai1, i1"lfa1 n 1atia1, ti ,at is la •• 011fa1 ee11,e11t se1,siti v e, 
attorney client privileged, attorney 'Nork product, or U.S. Governn,ent inforn,ation. It is not for release, 
Feviev.·, retFSRSFAissioR, ElisseFAiRatioR, er 1:JSO By 8Fl'fORe ether ihaR ihe iRtORdeEI reoiJ3ieRt Please 

FOIA CBP 007522 



co11sult vvill I ti 1e CBP Office of Cl lief Cou11sel befo1 e disclosil 1921119 ii 1fo1111atio11 co11lai11ed i11 U lis 
message or any attaohment(s). 

From:! (bHG), (bH7HCl 

Sent: Tuesday, June 30, 2020 9:08 AM 

6~1 (b)(6), (b)(7)(C) 
Subject: OCC Training Requirements 

i (b)(6), (b)(7)(C) ! 

(b)(5), (b)(6), (b)(7)(C), (b)(7)(E) 

FOIA CBP 007523 



(b )( 5), (b )(7)(E) 

i (b)(6), (b)(7)(C) 

Associate Chief 

LEOD OPs Cell 

office 
(b)(G), (b)(7)(C) 

cell ~---~ 

(b)(6), (b)(7)(C) 

FOIA CBP 007524 



FOIA CBP 007525 



(b)(S), (b)(7)(E) 

FOIA CBP 007526 



FOIA CBP 007527 



FOIA CBP 007528 



To: MORGAN, MARK A[_ ___________________ (b)(6),_ (b)(7)(C) -·-·-·-·-·-·-·-·-·-J PEREZ, ROBERT Eu___ ______________________ (b)(G), (b)(7)(Cl _______________________ i__ _______ _ 

Cc: SEGUIN, DEBBIE Wff::::::::::{~)I~iJ6-.KtK~C::::=.::J SCOTT, ROONEY sl_ ________________________ (!>){~_U_b._).!.!K~.L. ____________________ __J; ORTIZ, 
RAU ~--~[_ ________ (.l>JL6J:..t~1~1~L-------~ PORV AZN I K, ANTHONY J L~~~--=--~~~-~~~~~-~~~~~~~~=~-~~J~H~I,_J~B!g~r~=~--:-_:~~~~~-~~~~~=~-~~~~] Owen , Todd C (EAC 

,Q_F:_Q).! (b)(G), (b)(7)(C) ! .f..QR~I, __ Y.E.~:f~~_QN__T_r-·-------------TbttiiT.1bifif<cf"-·----·-·--·--·-1.f8.-_'=15,._§gQ_TT__K _____________________________ , 

I (b)(6), (b)(7)(C) I 
'L.~--~--~--~--~--~-~--~--~--~--=~--~--~--~--~--~--~--~-~--~--~--~=~--~--~--~--~--~--~--~--~--=--~--~--~--~--~--~--~--~--~--~--~--~--~---(bH6f,lliT(7T(cJ·_~--~--~--~--~--~--=~--~--~--~--~--~-~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--=~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--=~: FERRARA, . 
WILLIAM L---·-·-·-·-·-·-·-·-·-·-·-· (b)(6),_(b)(7)(C) ·-·-·-·-·-·-·-·-·-·-·-·-·-·-· ! JACKST A, LIN DA L[_ _______________________ (b)(6), (b)(7)(C) -·-·-·-·-·-·-·--·-·-·-·-: 

From: COUREY, MARC BENNETT (OCC) 
Sent: Wed 7/22/2020 1 :43:40 AM 
Subject: Oregon Attorney General -- Additional TRO Motion Fil ed 
Oregon AG v OHS Complai nt 071720.pdf 
Oregon AG v OHS Motion for TRO 072020.pdf 
TRO-PI Opposition - filed copy.pdf 

(b)(S), (b)(6), (b)(7)(C), (b)(7)(E) 

Bennett Courey 
CBP Associate Chief Counsel (Enforcement and Operations) 
L __________________________________ {b )(6), {b )(7)( C) ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
** Attorney Work Product/ Attorney-Client Privileged** 

From: COUREY, MARC BENNETT (OCC) 
Sent: Monday, July 20, 2020 8:27 PM 
To: MOR GAN, MARK A :·-·-·-·-·-·-·-·-·-·-·-1iiiisUiiITT'ffcY-·-·--·-·-·-·-·-·-·] PEREZ, ROBE RT E [_·:.·:.·:.·:.·:.·:.·:.·:.·:.·:.·:.I~ff sI/~I!!.R~[.·:.·:.·:.·:.·=-·:.·:.·:.·:.·J 
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ELLEN F. ROSENBLUM 
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SHEILA H. POTTER #993485 
Deputy Chief Trial Counsel 
STEVEN M. LIPPOLD, OSB #903239 
Chief Trial Counsel 
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Steven.Lippold@doj .state.or. us 

Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ELLEN ROSENBLUM, Oregon Attorney 
General, 

Plaintiff, 

V. 

JOHN DOES 1-10; the UNITED STATES 
DEPARTMENT OF HOMELAND 
SECURITY; UNITED STATES CUSTOMS 
AND BORDER PROTECTION; the UNITED 
STATES MARSHALS SERVICE and the 
FEDERAL PROTECTIVE SERVICE, 

Defendants. 

Case No. 

COMPLAINT 

Plaintiff Ellen Rosenblum, Oregon Attorney General, alleges the following facts and 

claim for relief: 
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PARTIES, JURISDICTION, AND VENUE 

1. 

Ellen Rosenblum is the Attorney General for the State of Oregon and has the power to 

appear for the State of Oregon and its agencies, pursuant to ORS 180.060 and common law, and 

for its citizens under the doctrine of parens patriae. 

2. 

On information and belief, John Does 1-10 are employed by the United States 

government in a law enforcement capacity. They have made it impossible for them to be 

individually identified by carrying out law enforcement actions without wearing any identifying 

information, even so much as the agency that employs them. 

3. 

The United States Department of Homeland Security is a Cabinet-level department of the 

U.S. government. Its stated missions involve anti-terrorism, border security, immigration and 

customs. It was created in 2002, combining 22 different federal departments and agencies into a 

single Cabinet agency. 

4. 

United States Customs and Border Protection is an agency within the Department of 

Homeland Security. Its stated mission statement is "To safeguard America's borders thereby 

protecting the public from dangerous people and materials while enhancing the Nation's global 

economic competitiveness by enabling legitimate trade and travel." 

5. 

The United States Marshals Service is an agency within and under the control of the 

United States Department of Justice. According to a Fact Sheet on its website, "it is the 

enforcement arm of the federal courts, involved in virtually every federal law enforcement 

initiative." 
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6. 

The Federal Protective Service is another agency within and under the control of the 

Department of Homeland Security. Its stated mission on its website is "To prevent, protect, 

respond to and recover from terrorism, criminal acts, and other hazards threatening the U.S. 

Government's critical infrastructure, services, and the people who provide or receive them." 

7. 

This Court has subject matter jurisdiction over this case under 28 U.S.C. §§ 1331 and 

1367, and the U.S. Constitution, First, Fourth, and Fifth Amendments, and under 28 U.S.C. 

§ 2201. 

8. 

Declaratory and injunctive relief is sought as authorized in 28 U.S.C. §§ 2201 and 2202. 

9. 

Venue is proper in this judicial district under 28 U.S.C. §§ 1391(b)(2) and (e)(l). 

Defendants are United States agencies or officers sued in their official capacities. Plaintiff Ellen 

Rosenblum is a resident of the State of Oregon, and the events giving rise to this complaint 

occurred and are likely to continue occurring in the State of Oregon, within the City of Portland. 

ALLEGATIONS 

10. 

On information and belief, federal law enforcement officers including John Does 1-10 

have been using unmarked vehicles to drive around downtown Portland, detain protesters, and 

place them into the officers' unmarked vehicles, removing them from public without either 

arresting them or stating the basis for an arrest, since at least Tuesday, July 14. 

11. 

The identity of the officers is not known, nor is their agency affiliation, according to 

videos and reports that the officers in question wear military fatigues with patches simply 

reading "POLICE," with no other identifying information. 
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12. 

In one widely reported incident, in the early hours of Wednesday, July 15, Mark 

Pettibone alleges that he was confronted by armed men dressed in camouflage who took him off 

the street, pushed him into a van, and drove him through downtown until unloading him into a 

building, which is believed to have been the Mark 0. Hatfield United States Courthouse. 

13. 

Pettibone alleges that he was put into a cell and read his Miranda rights, but was not told 

why he was arrested, nor was he provided with a lawyer. He alleges that he was released without 

any paperwork, citation, or record of his arrest. 

14. 

U.S. Customs and Border Protection has been reported by the Washington Post to have 

taken responsibility for pulling Mr. Pettibone off the streets of Portland and detaining him. 

15. 

On information and belief, unidentified federal officers including John Does 1-10 have 

likewise detained other citizens off the Portland streets, without warning or explanation, without 

a warrant, and without providing any way to determine who is directing this action. There is no 

way of knowing, in the absence of those officers identifying themselves, whether only U.S. 

Customs and Border Protection is engaging in these actions. The Marshals Service and other 

Homeland Security agencies reportedly have been sent to Portland to respond to the protests 

against racial inequality. 

16. 

Oregonians have the right to walk through downtown Portland at night, and in the early 

hours of the morning. 
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17. 

Ordinarily, a person exercising his right to walk through the streets of Portland who is 

confronted by anonymous men in military-type fatigues and ordered into an unmarked van can 

reasonably assume that he is being kidnapped and is the victim of a crime. 

18. 

Defendants are injuring the occupants of Portland by taking away citizens' ability to 

detem1ine whether they are being kidnapped by militia or other malfeasants dressed in 

paramilitary gear (such that they may engage in self-defense to the fullest extent permitted by 

law) or are being arrested (such that resisting might amount to a crime). 

19. 

State law enforcement officers are not being consulted or coordinated with on these 

federal detentions, and could expend unnecessary resources responding to reports of an 

abduction, when federal agents snatch people walking through downtown Portland without 

explanation or identification. 

20. 

Defendants' tactics violate the rights of all people detained without a warrant or a basis 

for arrest, and violate the state's sovereign interests in enforcing its laws and in protecting people 

within its borders from kidnap and false arrest, without serving any legitimate federal law 

enforcement purpose. 

FIRST CLAIM FOR RELIEF 

(Violation of First Amendment rights, against all defendants) 

21. 

The Attorney General restates and reincorporates all previous paragraphs of the 

complaint. 

Page 5 - COMPLAINT 
SP3/db5/#l 0342008-vl 

Department of Justice 
100 SW Market Street 
Portland, OR 97201 

(971) 673-1880 / Fax: (971) 673-5000 
FOIA CBP 007535 



Case 3:20-cv-01161-MO Document 1 Filed 07/17/20 Page 6 of 9 

22. 

Citizens peacefully gathering on the streets of Portland to protest racial inequality have 

the right to gather and express themselves under the First Amendment to the United States 

Constitution. 

23. 

Defendants' actions are undertaken with the intent of discouraging lawful protest and 

therefore constitute an illegal prior restraint on the First Amendment right of Oregonians to 

peacefully protest racial inequality. Citizens who are reasonably afraid of being picked up and 

shoved into unmarked vans-possibly by federal officers, possibly by individuals opposed to the 

protests-will feel compelled to stay away, for their own personal safety, and will therefore be 

unable to express themselves in the way that they have the right to do. 

SECOND CLAIM FOR RELIEF 

(Violation of citizens' Fourth and Fifth Amendment rights, against all defendants) 

24. 

The Attorney General restates and reincorporates all previous paragraphs of the 

complaint. 

25. 

The Fourth Amendment prohibits unreasonable seizures, and in particular prohibits 

federal officials from seizing a person without a warrant or an exception to the warrant 

requirement. And the State of Oregon has enacted laws that make it a crime to detain a person 

without authority. 

26. 

On information and belief, defendants did not have a warrant to seize Pettibone or the 

other citizens who have been detained, and will continue to seize individuals off the street 

without a warrant, in the absence of an injunction, and no exception to the warrant requirement 

justified or will justify those seizures. 
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27. 

Defendants' conduct described above constitutes an unreasonable seizure of Pettibone 

and the other citizens who were or will be detained. 

28. 

The Fifth Amendment prohibits federal officers from depriving a person of life, liberty, 

or property without due process of law. 

29. 

On information and belief, defendants did not afford and will not afford Pettibone and the 

other citizens who were or will be detained due process of law. 

THIRD CLAIM FOR RELIEF 

(Declaration of rights pursuant to 28 U.S.C. § 2201, against an defendants) 

30. 

The Attorney General restates and reincorporates all previous paragraphs of the 

complaint. 

31. 

In a case of actual controversy within its jurisdiction, any court of the United States may 

declare the rights and other legal relations of any interested party seeking such declaration, 

whether or not further relief is or could be sought, under 28 U.S.C. § 2201. 

32. 

There is an actual controversy within the jurisdiction of this Court, inasmuch as one or 

more federal defendants have engaged in actions endangering Oregon's citizens and the people 

walking Portland's streets. They have prevented the Attorney General from knowing which 

agencies and which officers are acting. No federal authority has agreed to stop this practice. 

33. 

Oregon's citizens are at risk of kidnapping by militias and other civilian "volunteers" 

taking it onto themselves to pull peaceful protesters into their cars, in a manner that resembles 

Page 7 - COMPLAINT 
SP3/db5/#l 0342008-vl 

Department of Justice 
100 SW Market Street 
Portland, OR 97201 

(971) 673-1880 / Fax: (971) 673-5000 
FOIA CBP 007537 



Case 3:20-cv-01161-MO Document 1 Filed 07/17/20 Page 8 of 9 

the federal actions described above. And Oregon's own police agencies are therefore injured, by 

roving federal officers confusing citizens about whether they are obligated to comply with armed 

men ordering them into unmarked vans. 

34. 

The Attorney General is entitled to a declaration that the acts at issue are unlawful, and 

an injunction precluding defendants from continuing in them. 

FOURTH CLAIM FOR RELIEF 

(Public nuisance, against all defendants) 

35. 

The Attorney General restates and reincorporates all previous paragraphs of the 

complaint. 

36. 

The Attorney General has authority under Oregon law to sue to abate a public nuisance. 

37. 

Defendants' actions described above constitute a public nuisance because they 

unreasonably interfere with the general public's right to public safety, public peace, public 

comfort, and public convenience. 

PRAYER FOR RELIEF 

WHEREFORE, Attorney General prays for a judgment and the following relief: 

1. A declaration, pursuant to 28 U.S.C. § 2201, that the tactics described in this 

complaint violate the First Amendment rights of the State's citizens by restraining 

their ability to gather in peaceful protest, for fear of being thrown into a van by 

anonymous agents; 

2. A declaration, pursuant to 28 U.S.C. § 2201, that the tactics described in this 

complaint violate the Fourth and Fifth Amendment rights of the State's citizens -
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that it is unlawful for federal law enforcement to pull people off of the streets 

without probable cause, using unmarked cars and unidentified officers; 

3. An injunction permanently restraining defendants from engaging in tactics 

described above, and specifically requiring that defendants and their officers and 

agents: 

a) Identify themselves and their agency before detaining or arresting any person 

off the streets in Oregon; 

b) Explain to any person detained or arrested that the person is being detained or 

arrested and explain the basis for that action; 

c) Not arrest individuals without probable cause or a warrant. 

4. Such other relief as this Court may deem proper. 

DATED July _lL, 2020. 
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L.R. 7-1 Certification 

Plaintiff conferred on this Motion with counsel for the Defendant agencies by telephone 

on July 20, 2020, and the parties could not reach an agreement requiring the court to resolve the 

matter. 

I. MOTION 

Pursuant to Fed. R. Civ. Pro. 65, Plaintiff Ellen Rosenblum, Attorney General of the State 

of Oregon, moves this court for a temporary restraining order prohibiting Defendants from taking 

actions that exceed their authority, misrepresent their authority, and present a clear and present 

danger to the health and welfare of Oregon citizens and the peace and order of the State, 

specifically an order requiring that Defendants: 

a) Immediately cease detaining, arresting, or holding individuals without probable 

cause or a warrant; and 

b) Identify themselves and their agency before detaining or arresting any person; and 

c) Explain to any person detained or arrested that the person is being detained or 

arrested and explain the basis for that action. 

The Attorney General also asks the Court to immediately order Defendants to show cause why a 

preliminary injunction should not issue to continue each of the above restraints during the 

pendency of this action. 

The Court has jurisdiction to grant a temporary restraining order because the State of 

Oregon and its inhabitants will suffer irreparable harm if Defendants continue the course of 

conduct alleged in the Complaint. In support of this motion, the Attorney General relies upon 

the Complaint, the Declarations of Sheila Potter, Mark Pettibone, Tiffany Chapman, Stephanie 

Debner, Jennifer Arnold, Terri Preeg-Riggsby, and the following points and authorities. 

II. MEMORANDUM OF POINTS AND AUTHORITIES 

The Attorney General seeks extraordinary relief from the Court under extraordinary 

circumstances. In the small hours of the morning last Thursday, an armed group of 
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unidentifiable men in an unmarked vehicle snatched Mark Pettibone, a Portland resident, off the 

Portland streets, without explanation. This did not happen by accident, but pursuant to a federal 

strategy to terrorize Portland protestors, presumably in an effort to quell ongoing protests. 

Videos online reflect that Mr. Pettibone is not the only protester forcibly removed from the 

Portland streets and shoved into an unmarked car, without explanation. The Attorney General of 

Oregon now asks the federal courts to answer whether the United States Constitution permits 

federal law enforcement to snatch people in the middle of the night without identifying 

themselves or explaining the legal basis for their actions. She submits that the answer is no, and 

asks that this Court immediately enjoin federal officers from assuming the aspect of a 

disappearance squad. 

Federal officers have occupied portions of Portland, Oregon, ostensibly to protect federal 

property. There is no question that they have the right to protect federal buildings. But these 

officers have also pursued peaceful, unarmed citizens through city streets and used unlawful 

intimidation tactics to instill fear of violence and chill the exercise of rights protected by both the 

Oregon Constitution and the United States Constitution. 

These actions, if not restrained, will further escalate and incite violent confrontations with 

Oregon citizens attempting to exercise their First Amendment rights to assemble and peacefully 

protest. And these actions open the door to the risk of outright kidnapping of protesters by 

private citizens, as word spreads that genuine law enforcement agents are engaged in such 

tactics. The evidence shows that the actions of these federal officers are inconsistent with 

Constitutional standards and the public statements of federal officials establish that these actions 

are undertaken for improper political purposes. 

A. FACTUAL BACKGROUND 

Americans across the country have demonstrated daily for racial justice and in protest 

against racism and acts of police violence since the death of George Floyd in Minneapolis. 
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Protests in Portland have occurred both during daylight hours and at night, many of the protests 

occurring near and centered around the Justice Center and Mark 0. Hatfield Federal Courthouse. 

1. Federal troops were detailed to Portland to respond to the city's protests. 

Various news sources have reported that federal law enforcement was sent to Portland in 

or around late June or early July. On June 26, President Donald Trump signed an Executive 

Order on Protecting American Monuments, Memorials, and Statues and Combating Recent 

Criminal Violence, fulminating against the protests in American cities, and giving federal law 

enforcement and military leave to "assist" in protecting federal property for the next six months: 

Upon the request of the Secretary of the Interior, the Secretary of Homeland 
Security, or the Administrator of General Services, the Secretary of Defense, the 
Attorney General, and the Secretary of Homeland Security shall provide, as 
appropriate and consistent with applicable law, personnel to assist with the 
protection of Federal monuments, memorials, statues, or property. This section 
shall terminate 6 months from the date of this order unless extended by the 
President. 

Acting Secretary of the Department of Homeland Security Chad Wolf announced on July 

3 that DHS was "following [President Trump's] lead in deploying special units to defend our 

national treasures from rioters." Oregon Public Broadcasting has reported that, beginning July 1, 

"Federal officers started playing a more obvious and active role during nightly protests in 

Portland, pulling protesters' attention away from the Multnomah County Justice Center and 

refocusing it across the street on the Mark 0. Hatfield Federal Courthouse. That night, federal 

officers emerged from the boarded-up courthouse to fire pepper balls at demonstrators who came 

too close to the building. Their appearance changed the protests." The Willamette Week has 

reported the presence of federal officers at the protests "since at least July 2." 

2. Federal troops begin pulling protesters off the street and putting them in 
unmarked vehicles. 

Beginning last week-the week of July 13, 2020-federal officers appear to have moved 

beyond merely firing projectiles at demonstrators and begun grabbing protesters, pulling them 

off the sidewalks of downtown, and shoving them into unmarked vehicles. Mark Pettibone has 
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prepared a sworn Declaration detailing his experience with anonymous men who turned out to be 

federal officers of some kind. (See Deel. of Mark Pettibone.) 

In his Declaration, Mr. Pettibone explains that he took part in a peaceful Black Lives 

Matter demonstration the night of July 14 and, while walking home around 2:00 a.m. on the 

morning of July 15, "[w]ithout warning, men in green military fatigues and adorned with generic 

'police' patches, jumped out of an unmarked minivan and approached me. I did not know 

whether the men were police or far-right extremists, who, in my experience, frequently don 

military-like outfits and harass left-leaning protesters in Portland. My first thought was to run. I 

made it about a half-block before I realized there would be no escape from them. I sank to my 

knees and put my hands in the air." (See id. at ,r,r 2-5.) 

The unidentified men forcibly transported Mr. Pettibone to what turned out to be the 

federal courthouse. He was read his Miranda rights and declined to waive them, after which he 

was eventually released. No one ever told Mr. Pettibone why he had been detained. To his 

knowledge no charges were made and no physical record of his arrest or detainment exists. He 

does not know whether he has been charged with a crime. (See id. aq]~j 6-7 .) 

Two other, similar incidents have been captured on videos available online. In one 

widely circulated video, two men in camouflage military-style uniforms and "POLICE" patches 

stride across a street and up to a man wearing black standing on a sidewalk, with his hands up. 

The uniformed men-who do not identify themselves, but are presumed to have been federal 

officers, due to the resemblance of their uniforms to that of other federal officers out that night

immediately bind the man's hands and without a word lead him to an unmarked minivan, put 

him in the van, and drive away, as onlookers plead for them to identify themselves or say where 

they are taking the man. 

Defendant U.S. Customs and Border Protection issued a statement on July 17, 2020 that 

appears to respond to that video and reads in relevant part: 

CBP agents had information indicating the person in the video was suspected of 
assaults against federal agents or destruction of federal property. Once CBP 
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agents approached the suspect, a large and violent mob moved towards their 
location. For everyone's safety, CBP agents quickly moved the suspect to a safer 
location for further questioning. The CBP agents identified themselves and were 
wearing CBP insignia during the encounter. The names of the agents were not 
displayed due to recent <loxing incidents against law enforcement personnel who 
serve and protect our country. 

The video of that unknown person's detention shows no evidence of a "mob" at all, let 

alone the agents appearing to note or react to a "large and violent mob" approaching them. 

Rather, the agents walk up, put the man's hands together over his head, and immediately turn and 

walk him back to their vehicle. The video has sound and does not reflect the agents identifying 

themselves or saying anything at all. No insignia are visible on the video. 

In yet another video, men in street clothes wearing black vests with the word "POLICE," 

and no visible identifying information haul a woman into the back of their van and drive away, 

over the screams of onlookers. The video begins with the woman already on her stomach in the 

street with men kneeling around her. As the video progresses the unidentified armed men yank 

her onto her feet and force her into a vehicle. Onlookers scream questions at the men, asking 

who they are, where they are taking the woman, and why they're taking her away. One of the 

men, pointing what appears to be a gun at the onlookers, shouts "You follow us, you will get 

shot, you understand me?" The identity of the woman is not known to the Attorney General. 

The Attorney General must assume the Defendants were responsible, based on the similarity of 

the tactics in that second video to those in the first, as well as to Mr. Pettibone's report of his 

seizure and detention. Without the "POLICE" marking on the assailants' vests, the video would 

appear to be of an armed kidnapping. 

3. Defendants' statements indicate intention to continue detentions unabated. 

Statements by federal officials, including the Acting U.S. Customs and Border Protection 

Commissioner, the Acting Secretary of the Department of Homeland Security, the Acting 

Deputy Secretary of the Department of Homeland Security, and the President indicate 

Defendants are unlikely to stop these tactics in the absence of a court compelling them to do so. 
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The Executive Order issued June 26 directs federal law enforcement and troops to 

"protect" federal property for a period of six months. That Executive Order reads, in part: 

In the midst of these attacks, many State and local governments appear to have 
lost the ability to distinguish between the lawful exercise of rights to free speech 
and assembly and unvarnished vandalism. They have surrendered to mob rule, 
imperiling community safety, allowing for the wholesale violation of our laws, 
and privileging the violent impulses of the mob over the rights of law-abiding 
citizens. Worse, they apparently have lost the will or the desire to stand up to the 
radical fringe and defend the fundamental truth that America is good, her people 
are virtuous, and that justice prevails in this country to a far greater extent than 
anywhere else in the world. Some particularly misguided public officials even 
appear to have accepted the idea that violence can be virtuous and have prevented 
their police from enforcing the law and protecting public monuments, memorials, 
and statues from the mob's ropes and graffiti. 

My Administration will not allow violent mobs incited by a radical fringe to 
become the arbiters of the aspects of our history that can be celebrated in public 
spaces. State and local public officials' abdication of their law enforcement 
responsibilities in deference to this violent assault must end. 

At a press conference last week, the President is reported to have said, "We've done a 

great job in Portland ... Portland was totally out of control, and they went in, and I guess we have 

many people right now in jail. We very much quelled it, and if it starts again, we'll quell it again 

very easily. It's not hard to do, if you know what you're doing." 

Willamette Week also reported that, during the same speech, "Trump condemned rising 

gun violence in liberal cities, which he said was a result of defunding police departments. He 

vowed to 'take over' if such violence continues to rise .... 'Things are happening that nobody's 

ever seen happen in cities that are liberally run. I call them radical-lib. And yet they'll go and 

march on areas and rip everything down in front of them."' 

Likewise, Defendant U.S. Customs and Border Protection issued a statement on Friday 

July 17, reading: 

While the U.S. Customs and Border Protection (CBP) respects every American's 
right to protest peacefully, violence and civil unrest will not be tolerated. Violent 
anarchists have organized events in Portland over the last several weeks with 
willful intent to damage and destroy federal property, as well as injure federal 
officers and agents. These criminal actions will not be tolerated. 

* * * 
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The Department of Homeland Security (DHS) and its components will continue 
to work tirelessly to reestablish law and order. The Federal Protective Service 
(FPS) is the lead government agency that CBP personnel are supporting. CBP 
personnel have been deployed to Portland in direct support of the Presidential 
Executive Order and the newly established DHS Protecting American 
Communities Task Force (PACT). CBP law enforcement personnel have been 
trained and cross designated under FPS legal authority 40 U.S.C. § 1315." 

OPB has reported that Acting U.S. Customs and Border Protection Commissioner Mark 

Morgan called the protesters criminals on Fox News, and said: 

"I don't want to get ahead of the president and his announcement, but the 
Department of Justice is going to be involved in this, DHS is going to be involved 
in this; and we're really going to take a stand across the board. And we're going 
to do what needs to be done to protect the men and women of this country." 

Kenneth Cuccinelli, Acting Deputy Secretary of the Department of Homeland Security, is 

reported to have told the Washington Post on Sunday, June 19, that "the agency had deployed 

tactical units from U.S. Immigration and Customs Enforcement and U.S. Customs and Border 

Protection" to Portland and other cities. He told the Post that he and his agency "don't have any 

plans" to remove officers from Portland: 

"When the violence recedes, then that is when we would look at that," he said. 
"This isn't intended to be a permanent arrangement, but it will last as long as the 
violence demands additional support to contend with." 

B. LEGAL STANDARD 

In a June 9, 2020, Order granting a motion restraining Portland police from using tear gas 

inconsistently with the Police Bureau's own rules, United States District Judge Marco A. 

Hernandez set forth the applicable legal rules governing issuance of a temporary restraining 

Order. 

The standard for a temporary restraining order (TRO) is "essentially identical" to 
the standard for a preliminary injunction .... 

"A plaintiff seeking a preliminary injunction must establish that he is likely to 
succeed on the merits, that he is likely to suffer irreparable harm in the absence of 
preliminary relief, that the balance of equities tips in his favor, and that an 
injunction is in the public interest." Am. Trucking Ass 'n Inc. v. City of L.A., 559 
F.3d 1046, 1052 (9th Cir. 2009) (quoting Winter v. Natural Res. Defense Council, 
Inc., 555 U.S. 7, 21 (2008)). "The elements of[this] test are balanced, so that a 
stronger showing of one element may offset a weaker showing of another. For 
example, a stronger showing of irreparable harm to plaintiff might offset a lesser 
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showing oflikelihood of success on the merits." Alliance for the Wild Rockies v. 
Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). 

Order at 4, Don't Shoot Portland v. City of Portland, No. 20-cv-00917-HZ (D. Or. June 6, 2020), 

ECF No. 29 (some internal citations omitted for space). The moving party must show a 

likelihood of success on the merits, the likelihood of irreparable harm without an order of 

restraint, the balance of equities favors the restraint, and that the relief requested is in the public 

interest. Winter, 555 U.S. at 20. 

C. ARGUMENT 

Federal officers have demonstrated willingness to circumvent constitutional standards 

and public statements by federal law enforcement officials have condoned excessive and 

intimidating tactics widely reported over the past week. The harm to Oregonians lies in both the 

impact on individuals' free exercise of their constitutional rights, including First Amendment 

rights of free expression and assembly, Fourth Amendment rights to be free of unreasonable 

search and seizure, Fifth Amendment due process rights, and in the harm to the State in its 

sovereign interests in maintaining public safety and order. This Court should grant the restraining 

order sought here. The Attorney General is likely to succeed on the merits of this case, and the 

people of Oregon will be irreparably ham1ed without the restraint sought. The balance of equities 

and the public interest clearly favor the issuance of an order. 

1. Attorney General's authority to act here. 

The Oregon Attorney General is compelled to bring this case because the Defendant 

agencies have made it clear that they intend to continue their conduct in the absence of a court 

order. It should not be necessary to petition this Court for an order preventing federal officers 

from grabbing pedestrians off the street, shoving them into cars, and driving away with them, 

without the officers identifying themselves and their agency, or otherwise taking the steps 

necessary for a lawful detainment. But Defendants have made it necessary. 

The safety and well-being of Oregonians is plainly at risk under the circumstances 

created by Defendants. There is no way for an individual Oregonian to determine whether she is 
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being arrested or kidnapped, when she is seized using the tactics adopted by these 

Defendants. When federal officers simply walk up, grab someone, and push that person into a 

car-failing to identify themselves, failing to tell the person why the officers are placing her 

under arrest, failing to create a paper record to allow her to ever to know what happened to her 

and who did it-they are duplicating the circumstances of a kidnapping. As a result, not only are 

the officers violating the law, but they are damaging the State of Oregon in two distinct ways as 

a result: first, people are at greater risk now of being victimized by genuine kidnappers. And, 

second, Oregonians are now at greater risk of state violence if they reasonably resist what they 

believe is a kidnapping. 

The State itself is damaged by the Defendants' violence on its streets, and this Court's 

intervention is urgently needed to redress that damage. Whether federal agencies are acting in a 

manner permitted by federal law or lawlessly-and thus potentially subject to state regulation

is a federal question that must be answered by this Court. The State is also damaged by the ease 

with which the tactics now being deployed by federal law enforcement can be mimicked creates 

an increased risk of horrific crimes being committed by private citizens who oppose the protests. 

In addition, there is a significant risk that individuals will be shot or beaten on the street by 

federal agents, for fighting off people they reasonably believed to be criminals. 

The federal government has made it clear that it has no intention of withdrawing the 

officers or changing its tactics. The President has crowed about his perception of his officers' 

success in Portland. The only way this will end is if this Court orders the officers to obey the 

law, identifying themselves appropriately and carrying out arrests in a manner consistent with 

their obligations under the Constitution. The Attorney General asks the Court to do just that. 

Beyond the Attorney General's role as the chieflegal officer for the State of Oregon, she 

also has the right to speak for the people of her state. American courts have recognized that 

states as "parens patriae"-the parent of the citizens-have particular interests in the well-being 

of their populace. Aziz v. Trump, 231 F. Supp. 3d 23, 30 (E.D. Va. 2017) (quoting Alfred L. 
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Snapp & Son .. Inc. v. Puerto Rico, 458 U.S. 592, 600 (1982)). The Aziz court found that a state 

could bring a parens patriae action against the federal government "when the state has grounds 

to argue that [an] executive action is contrary to federal statutory or constitutional law." Id. 

"A state has a quasi-sovereign interest in the health and well-being-both physical and 

economic-of its residents in general." Snapp & Son., 458 U.S. at 600 (1982) These interests can 

include protecting its citizens from public nuisances. See Dep 't of Fair Emp 't & Hous. v. Lucent 

Techs., Inc., 642 F.3d 728 (9th Cir. 2011). Protection of a state's residents from unconstitutional 

acts by federal law enforcement also falls within a state's interest in the well-being of its 

citizenry; the state has more than a nominal interest in bringing an end to such conduct. 

The Southern District of Texas noted a line of cases demonstrating that states may sue the 

federal government in parens patriae where the state brought the action to enforce the rights 

guaranteed by a federal statute, rather than to protect its citizens against a federal statute: 

Defendants' succinct argument, however, ignores an established line of cases that 
have held that states may rely on the doctrine of parens patriae to maintain suits 
against the federal government. See, e.g., Wash. Utilities and Transp. Comm'n v. 
F.C.C., 513 F.2d 1142 (9th Cir. 1975) (state regulatory agency relied on parens 
patriae to bring suit against F.C.C. and U.S.); Kansas ex rel. Hayden v. United 
States, 748 F. Supp. 797 (D. Kan. 1990) (state brought suit against U.S. under 
parens patriae theory); Abrams v. Heckler, 582 F. Supp. 1155 (S.D.N.Y. 1984) 
(state used parens patriae to maintain suit against the Secretary of Health and 
Human Services). These cases rely on an important distinction. The plaintiff 
states in these cases are not bringing suit to protect their citizens from the 
operation of a federal statute-actions that are barred by the holding of 
Afassachusetts v. Mellon. Rather, these states are bringing suit to enforce the 
rights guaranteed by a federal statute. Id. 

Texas v. US., 86 F. Supp. 3d 591,626 (S.D. Tex. 2015) (emphasis in original). 

In the present case, Oregon has an interest in the civic and physical wellbeing of its 

people whose liberty interests are will be restrained by unconstitutional stops and detentions by 

federal officers roaming its streets. In addition, these stops threaten to create a significant 

chilling effect upon its citizens' First Amendment rights of free speech, as citizens choose to stay 

home in fear of being snatched up without warning by federal authorities, rather than exercise 

their freedoms of speech and assembly by participating in peaceful protests. 
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Should the practice of the Defendants continue in Oregon, such that arrests resemble 

kidnappings, public confidence in constitutional exercise of law enforcement will be diminished. 

If not restrained, further such actions could also impose post-event investigation and prosecution 

costs upon the State, which will divert its resources of staff and money from other tasks. 

2. Likelihood of success on the merits. 

The Attorney General is likely to succeed on the merits of her lawsuit against the federal 

agencies and John Does. Defendants' conduct runs afoul of First Amendment protections 

(discussed in section a., below) as well as Fourth Amendment (due process) protections. 

a. Defendants' conduct interferes with First Amendment rights. 

Oregonians have the right to move about in public places, including but not limited to 

engaging in activities protected by the First Amendment, without fear of unlawful detention by 

federal officers concealing their identity, silently grabbing them and shoving them into cars 

without explanation, seemingly without probable cause for arrests. Defendants have created 

legitimate reasons for people in Portland to fear for their personal safety and the integrity of their 

constitutional rights by the conduct of federal agents. 

Creating a climate of fear and intimidation associated with exercising First Amendment 

rights affects vulnerable citizens in particular. Individuals with disabilities, sole earners, single 

parents, and others may be particularly unwilling to risk the trauma and disruption to their 

families of being snatched off the streets. People wishing to come to downtown Portland to bear 

witness and uplift the voices of Black Lives Matter activists would have every reason to be 

fearful of doing so. (See Declarations of Tiffany Chapman, Stephanie Debner, and Terri Preeg

Riggsby.) 

The right to assemble and speak out in protest against the actions of governmental actors 

is one of the foremost rights of American citizens. This Court recently held, in the Don't Shoot 

Portland case, that demonstrations and protests are protected speech: 

Organized political protest is a form of "classically political 
speech." Boos v. Barry, 485 U.S. 312,318 (1988). "Activities such 
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as demonstrations, protest marches, and picketing are clearly 
protected by the First Amendment." Collins v. Jordan, 110 F.3d 
1363, 1371 (9th Cir. 1996). 

Order at 6, Don't Shoot Portland, supra. 

An illustrative case is Johnson et al. v City of Berkeley et al., 2016 WL 928723 (2016). In 

that case, local law enforcement monitored a protest march. Plaintiffs alleged that they had 

peacefully participated in the demonstration either as protesters or journalists documenting the 

march. Law enforcement officers allegedly struck them with batons repeatedly, and in some 

instances, deployed tear gas. Two plaintiffs were arrested and spent the night in jail although 

they had done nothing wrong. In a civil case against the officers, the District Court denied the 

defense motion to dismiss the First Amendment claims because the allegations sufficiently stated 

a First Amendment violation. The court found that plaintiffs' alleged actions of protesting 

constituted clear First Amendment activity and that law enforcement's alleged response was 

clearly intended to have a chilling effect on plaintiffs' freedom of expression. See also 

Rodriguez v. Winski, 973 F. Supp. 2d 411 (S.D.N.Y. 2013) ("[Defendant] arrested [plaintiff] 

during his participation in a protest. Hence, [plaintiff's] expressive activity was not merely 

chilled, but was rather completely frustrated for the period of his arrest." Id. at 427). 

Americans are entitled to express frustration, disapproval, profound disagreement, and 

even contempt for their government. Defendants may disagree with these sentiments, but they 

are not entitled to use the power of their office to discourage, intimidate, or retaliate against 

people expressing them. "[T]he First Amendment protects a significant amount of verbal 

criticism and challenge directed at police officers." City of Houston v. Hill, 482 U.S. 451,461 

(1987). "The freedom of individuals verbally to oppose or challenge police action without 

thereby risking arrest is one of the principal characteristics by which we distinguish a free nation 

from a police state." Id. at 462-63. Damage to buildings, of course, may result in criminal 

charges-the right of expression does not extend to vandalism of county or federal property. But 

vandalism of federal buildings does not allow Defendants to operate outside their constitutional 

limitations. 
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City of Houston makes clear the notion that conduct can be offensive to and critical of 

law enforcement and still be constitutionally protected. Moreover "a properly trained officer may 

reasonably be expected to 'exercise a higher degree of restraint' than the average citizen, and 

thus be less likely to respond belligerently to "fighting words."' Id. ( quoting Lewis v. City of New 

Orleans, 415 U.S. 130, 135 (1974)) (Powell, J., concurring) (citation omitted). 

To be sure, a showing of a First Amendment violation requires not only a deterrence but 

also that such deterrence was "a substantial or motivating factor in [the defendant's] conduct."' 

Mendocino Envtl. Ctr. v. Afendocino Cty., 192 F.3d 1283, 1300 (9th Cir. 1999) (alterations in the 

original) (quoting Sloman v. Tadlock, 21 F.3d 1462, 1469 (9th Cir. 1994). The Defendants' 

response to the Black Lives Matter movement in Portland is not just belligerent but repressive. 

Oregon residents downtown at night, away from any federal property, now have reason to fear 

that they may find themselves in an unmarked car, in an unknown location, surrounded by 

heavily armed individuals. "As a general matter the First Amendment prohibits government 

officials from subjecting an individual to retaliatory actions for engaging in protected 

speech." Nieves v. Bartlett, 139 S. Ct. 1715, 1722 (2019) (brackets and quotation marks 

omitted). The statements of federal officials, quoted above, mischaracterizing protests and other 

constitutionally protected assembly in Portland strongly suggest that the Defendants' objective is 

in fact to disrupt the protests themselves, and to deliver a message to the people of this country 

that dissent will be met with force. 

Officers may be found to have engaged in retaliation for protected speech when arresting 

people, even if the officer had probable cause for the arrest (and here, nothing indicates that 

Defendants are in fact establishing probable cause before grabbing pedestrians off the street). 

Although a plaintiff ordinarily cannot bring a retaliatory-arrest claim if the officer had probable 

cause, "the no-probable-cause requirement [does] not apply when a plaintiff presents objective 

evidence that he was arrested when otherwise similarly situated individuals not engaged in the 

same sort of protected speech had not been." Id. at 1727. "For example, at many intersections, 
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jaywalking is endemic but rarely results in arrest. If an individual who has been vocally 

complaining about police conduct is arrested for jaywalking at such an intersection," it is 

"insufficiently protective of First Amendment rights to dismiss the individual's retaliatory arrest 

claim on the ground that there was undoubted probable cause for the arrest." Id. 

The no-probable-cause requirement also does not apply when the retaliatory arrest is part 

of an "official policy" of governmental intimidation. Lo::man v. City of Riviera Beach, 138 S. 

Ct. 1945, 1954 (2018). As the Supreme Court explained in Lozman: 

An official retaliatory policy is a particularly troubling and potent form of 
retaliation, for a policy can be long term and pervasive, unlike an ad hoc, on-the
spot decision by an individual officer. An official policy also can be difficult to 
dislodge. A citizen who suffers retaliation by an individual officer can seek to 
have the officer disciplined or removed from service, but there may be little 
practical recourse when the government itself orchestrates the retaliation. For 
these reasons, when retaliation against protected speech is elevated to the level of 
official policy, there is a compelling need for adequate avenues of redress. 

Id. at 1948. 

Here, governmental intimidation appears to be the entire basis for the Defendants' 

actions, and their conduct is unlawful and in violation of the First Amendment limitations on 

them. 

b. Defendants' actions violate the Fourth Amendment. 

In addition to violating First Amendment protections of free speech and assembly, 

Defendants' conduct appears to violate of the Fourth Amendment protection against unlawful 

seizure, through unreasonable concealment of the arresting officers' identity and the agency or 

authority they serve. 

For purposes of the Fourth Amendment, a person is seized when, "in view of all the 

circumstances surrounding the incident, a reasonable person would have believed that he was not 

free to leave." United States v. Mendenhall, 446 U.S. 544, 554 (1980). "Only when the officer, 

by means of physical force or show of authority, has in some way restrained the liberty of a 

citizen may we conclude that a 'seizure' has occurred." Terry v. Ohio, 392 U.S. 1, 19 n 16 

(1968). See also Michigan v. Chesternut, 486 U.S. 567, 573 (1988). The Declaration of 
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Pettibone describes being detained by armed men using physical force -a situation where a 

reasonable person would believe they were "not free to leave." In other words, there can be little 

doubt it was a seizure pursuant to the Fourth Amendment. 

To be Constitutional, an arrest must be supported by probable cause. Probable cause 

under the Fourth Amendment is an objective standard. As explained in Ornelas v. United States, 

517 U.S. 690,696 (1996), probable cause exists "where the known facts and circumstances are 

sufficient to warrant a man ofreasonable prudence in the belief that contraband or evidence of a 

crime will be found[.]" See also Devenpeckv. A(f'ord, 543 U.S. 146 (2004). It is a "practical, 

common sense" determination based upon the "totality of the circumstances." Illinois v. Gates, 

462 US 213, 238 ( 1983). Probable cause for an arrest requires a fair probability that an offense 

has been committed or is being committed by the person who is to be arrested. See Beck v. Ohio, 

379 U.S. 89, 91 (1964); Brinegar v. United States, 338 U.S. 160 (1949). There is no known, 

credible explanation for the Federal officers' arrest of Mr. Pettibone in this instance. The fact 

that he was later released without any additional exchange of information, without any paper trail 

of what had happened to him, and without any understanding of who exactly had grabbed him 

off the street or what agency they worked for strongly suggests that probable cause never existed. 

A person who is likely to be subject to unconstitutional search and seizure, including 

specifically being stopped by law enforcement without probable cause, has grounds to enjoin 

such conduct by law enforcement. See lvfelendres v. Arpaio, 695 F.3d 990, 999 (9th Cir. 2012) 

("the threatened constitutional inj my was likely to occur again, and thus, there was no error in 

the determination that the Plaintiffs had standing to pursue equitable relief as to their Fourth 

Amendment claims"). Of course, individuals cannot seek redress against an abuse oflaw 

enforcement authority, if the law enforcement officers never tell the individual who they are or 

who they work for, or why they picked that person up. 

Mr. Pettibone's treatment does not stand alone, given the video evidence of other 

detentions. When there is a persistent pattern of police misconduct, injunctive relief is 
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appropriate. In Hague v. Comm. for Indus. Org., 307 U.S. 496 ( 1939), the Supreme Court 

affirmed such relief when law enforcement officials restricted labor union activities, interfering 

with the distribution of pamphlets, preventing public meetings, and running some labor 

organizers out of town. The Court upheld an injunction that prohibited the police from 

"exercising personal restraint over (the plaintiffs) without warrant or confining them without 

lawful arrest and production of them for prompt judicial hearing ... or interfering with their free 

access to the streets, parks, or public places of the city." Id. at 517. 

The reasonableness-and constitutionality-of a seizure may also turn on whether the 

officer properly identified himself or herself as an officer to the arrestee during the encounter. 

The heavily armed men detaining Mr. Pettibone never advised under what authority he was 

being arrested, or by whom. The Seventh Circuit recently stated that "[i]n all but the most 

unusual circumstances, where identification would itself make the situation more dangerous, 

plainclothes officers must identify themselves when they initiate a stop." Doornbos v. City (~l 

Chicago, 868 F.3d 572, 575 (7th Cir. 2017). As the comt explained: 

The tactic provokes panic and hostility from confused civilians who have no way 
of knowing that the stranger who seeks to detain them is an officer. This creates 
needless risks. Suppose you are walking along a street and are grabbed by a 
stranger (or three strangers). A fight-or-flight reaction is both understandable and 
foreseeable. Self-defense is a basic right, and many civilians who would 
peaceably comply with a police officer's order will understandably be ready to 
resist or flee when accosted-let alone grabbed-by an unidentified person who 
is not in a police officer's uniform. Absent unusual and dangerous circumstances, 
this tactic is unlikely to be reasonable when conducting a stop or a frisk. 

Id. at 584-85 (quotation marks and citations omitted). See also, e.g .. Johnson v. Grob, 928 F. 

Supp. 889, 905 (W.D. Mo. 1996) ("a seizure outside the home may be unreasonable because the 

officers involved were not identified or identifiable as such, and the seized person suffers injuries 

because of the officers' lack of identification."); Neivell v. City q{Salina, 276 F. Supp. 2d 1148, 

1155 (D. Kan. 2003) (holding that a seizure, "without having identified themselves as law 

enforcement officers, may not be objectively reasonable."). 
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The Ninth Circuit has reached a similar conclusion in evaluating a use of force situation. 

In SR. Nehad v. Browder, 929 F.3d 1125, 1138 (9th Cir. 2019), the Ninth Circuit stated "we 

have also considered as relevant a police officer's failure to identify himself or herself as such ... 

. Browder never verbally identified himself as a police officer or activated his police lights or 

siren. A jury could consider those failures in assessing Nehad's response to Browder and in 

determining whether Browder's use of force was reasonable." 

Finally, this District has also concluded that a failure of police officers to identify 

themselves can amount to unlawful seizure. ln Child v. City of Portland, 547 F. Supp. 2d 1161, 

1165 (D. Or. 2008), the court considered a case in which Portland police failed to identify 

themselves before detaining a plaintiff, and concluded that that conduct amounted to a viable 

claim for illegal seizure that withstood summary judgment: 

The facts in this case, taken together, do not justify the intrusive nature of 
Defendant Officers' actions at the time of the seizure of Plaintiff When the 
Defendant Officers initially saw Plaintiff riding her bicycle without a light, as 
required by law, they reasonably approached her for purposes of investigation. At 
this point, however, the officers departed from a course of behavior that permitted 
them to reasonably detain Plaintiff. First, they pulled up to Plaintiff in an 
unmarked car, failed to identify themselves as police officers, ignored Plaintiffls 
requests that they identify themselves, did not use the car lights in a manner that 
would suggest they were police officers, or otherwise attempt to communicate 
their purpose in approaching Plaintiff. Under these facts, Plaintiff was reasonably 
unsure and fearful of their intentions. Defendant Officers did not act reasonably 
when they chased a frightened woman into her yard and pulled her out of her 
house by her arm and her hair. Therefore, a reasonable jury could find for Plaintiff 
and Defendants' motion for summary judgment on the claim of illegal seizure 
should be denied. 

As in the Child case, Defendants here are using unmarked vehicles, are not wearing a 

recognizable police unifonn, are not identifying themselves or their agency, and are dragging 

frightened people into their cars. \Vhen these federal officers operate incognito, they cannot be 

distinguished from lawless militia opposed to the protests, or simply kidnappers out to exploit 

victims who may believe that they have an obligation to obey their captors. For the safety of 

everyone, the federal agents on the scene must identify themselves before making an arrest. 
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The actions of Defendants in Oregon constitute a direct threat to the individual rights of 

all Oregonians. Allowing federal agents to roam the streets of an Oregon city detaining 

individuals in violation of their federal and State constitutional rights harms not just the 

individuals, but the interests of the State in protecting the constitutional rights of Oregonians. 

The Attorney General is likely to prevail on her claim for a declaration and injunction that seeks 

to hold federal officers to basic jurisdictional and constitutional standards. 

3. Irreparable harm. 

Deprivation of a constitutional right is a harm in and of itself. See, e.g., Padilla v. US. 

Immig. And Customs Enforcement, 387 F. Supp. 3d 1219, 1231 (2019) citing Hernande:: v. 

Sessions, 872 F. 3d 976, 995 (9th Cir. 2017). The conduct of federal agents chills the exercise of 

protected First Amendment rights and violates the law governing officers' conduct in light of 

Fourth Amendment rights. The law strongly favors the Attorney General's goal of preserving the 

peace of the State and protecting its people from arbitrary and unconstitutional detention. 

If the conduct of the past week continues, the people of Oregon and the peace of the State 

will be irreparably harmed because people walking downtown will fear arbitrary and violent 

confrontations with persons who may-or may not-be federal officers. And state and local law 

enforcement officers will be irreparably harmed because the Defendants' unconstitutional tactics 

will escalate confrontations with law enforcement, and undermine faith in law enforcement. 

4. The balance of equities supports issuing an injunction. 

Balancing the equities requires the court to identify and consider "competing claims of 

injury" and how granting or denying the requested restraint will affect the parties. Winter, supra, 

555 U.S. at 24. Because the Attorney General's request seeks maintenance of the lawful bounds 

of conduct applicable to the federal officers, no injury to defendants' interest is readily apparent. 

The balance of equities tips in favor of the Attorney General's commitment to protecting the 

people of the State and the public order. See W Watersheds Project v. Bernhardt, 391 F. Supp. 

3d 1002, 1026 (D. Or. 2019) ("Courts also have repeatedly held that when the government does 
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not properly follow the law or regulations, balancing the equities favors the plaintiff. See, 

e.g., Valle del Sol, Inc. v. Whiting, 732 F.3d 1006, 1029 (9th Cir. 2013) ("[i]t is clear that it 

would not be equitable or in the public's interest to allow the state ... to violate the requirements 

of federal law, especially when there are no adequate remedies available") ( quoting United States 

v. Arizona, 641 F.3d 339, 366 (9th Cir. 2011), aff'd in part, rev'd in part, and remanded 

by Arizona v. United States, 567 U.S. 387 (2012) ); .JL. v. Cissna, 341 F. Supp. 3d 1048, 1070 

(N.D. Cal. 2018) (noting that the balance of equities factor weighs in favor of the plaintiffs 

'when plaintiffs have also established that the government's policy violates federal law')."). 

Defendants have no legitimate claim to continue the conduct sought to be restrained. No 

public benefit accrues to permitting federal officers to circumvent the Constitution and cause fear 

and confusion among the people of Oregon. 

5. The public interest supports restraining Defendants' conduct. 

The public interest inquiry focuses primarily on the impact a restraint will have on non-

parties. See League of Wilderness Def/Blue Mountains Biodiversity Project v. Connaughton, 

752 F.3d 755, 766 (9th Cir. 2014); Western Watersheds, supra. As Judge Simon recently noted, 

"[w]hen the alleged action by the government violates federal law, the public interest factor 

weighs in favor of the plaintiff." Western Watersheds, supra (citing to Valle del Sol, 732 F.3d at 

1029. 

The Don't Shoot Portland decision recognized the complementary principle that "it is 

always in the public interest to prevent the violation of a party's constitutional rights." Order at 

9, Don't Shoot Portland, June 6, 2020, supra. This Court went on to explain, in the context of 

the same public protests in Portland: "This is a significant moment in time. The public has an 

enormous interest in the rights of peaceful protesters to assemble and express themselves. These 

rights are critical to our democracy." Id. Additionally, as this Court concluded, the public interest 

is also served by "allowing the police to do their jobs and to protect lives as well as property." 

Id. Here, the requested restraint serves the public interest in both ways. Prohibiting federal 

Page 19 - MOTION FOR TEMPORARY RESTRAINING ORDER 
SP3/db5/#l 0342023-v 1 

Department of Justice 
100 SW Market Street 
Portland, OR 97201 

(971) 673-1880 / Fax: (971) 673-5000 
FOIA CBP 007560 



Case 3:20-cv-01161-MO Document 5 Filed 07/20/20 Page 22 of 22 

officers from engaging in the conduct at issue advances the public interest in allowing local 

authorities to pursue public peace without the incitements engendered by these unlawful acts. 

There is no public interest in prior restraints of First Amendment rights, unconstitutional 

detentions, or arrests without probable cause. There will be a direct impact on people who may 

be subjected to the same conduct not knowing whether they are being abducted ( and may resist 

with all their might, engaging in self-defense to the fullest extent permitted by law) or are being 

arrested (such that resisting may be charged as a crime). 

III. CONCLUSION 

Until the Court can convene a hearing on the Attorney General's request for a 

preliminary injunction, Defendants should be restrained from engaging in conduct that threatens 

to irreparably harm the public peace and security of Oregon. 

DATED July _lQ_, 2020. 

Respectfully submitted, 
ELLEN F. ROSENBLUM 
Attorney General 
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INTRODUCTION 

Plaintiffs seek the extraordinary remedy of a temporary restraining order and preliminary 

injunction that would hinder the ability of federal law enforcement officers to protect federal 

property that has been repeatedly damaged after weeks of violent protests in Portland. Plaintiffs 

base their request for emergency injunctive relief on alleged violations of their First Amendment 

rights, including the freedom of the press. Their request fails for several reasons. 

First, Plaintiffs lack standing to seek emergency relief. It is well-established that a 

plaintiff lacks standing to obtain prospective injunctive relief for alleged future injuries based on 

allegations of prior harm. See City of Los Angeles v. Lyons, 461 U.S. 95 (1983). Yet that is 

Plaintiffs' gambit here-they seek to have the Court enter an emergency injunction based on 

alleged past encounters involving federal law enforcement officers, but have not demonstrated 

that similar incidents will take place in the future, much less that these particular plaintiffs will 

again experience the same alleged conduct by federal law enforcement officers. Because 

Plaintiffs cannot demonstrate a certainly impending injury, they lack standing to seek injunctive 

relief. For many of these same reasons, Plaintiffs also cannot show a likelihood of irreparable 

harm, a prerequisite for granting emergency injunctive relief. 

Second, the relief that Plaintiffs seek is entirely improper. Plaintiffs seek a sweeping 

injunction that would be unworkable in light of the split-second judgments that federal law 

enforcement officers have to make while protecting federal property and themselves during 

dynamic, chaotic situations. By granting immunity to journalists and observers from lawful 

orders to disperse, the injunction would effectively grant those individuals immunity from 

otherwise applicable legal requirements and would improperly bind the hands of law 

enforcement, including by preventing them from taking appropriate action when individuals are 

engaging in criminal conduct. The proposed injunction is also unworkable from a practical 
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standpoint. It would require law enforcement officers responding to a violent situation threating 

public safety to draw fine distinctions among a crowd based on who is wearing press 

identification badges and different colored hats, all under the threat of potential contempt. 

Third, and finally, the balance of the equities and the public interest counsel against 

granting Plaintiffs' request. Freedom of the press is not being threatened by the actions of the 

federal defendants in protecting federal property. Equally important is the public interest in 

public safety, including protecting federal property, which has already been substantially 

damaged as a result of weeks of violent protests, as well the protection of officers and the general 

public against imminent threats of serious bodily injury. Simply put, the federal government has 

the legal obligation and right to protect federal property and federal officers, and the public has a 

compelling interest in the protection of that property and personnel. The press is free to observe 

and report on the destruction of that property, but it is not entitled to special, after-hours access 

to that property in the face of lawful order to disperse. 

BACKGROUND 

I. Recent Destruction of Federal Property and Assaults on Federal Officers in 
Portland 

For nearly two months, Portland has witnessed daily protests in its downtown area. See 

Declaration of Gabriel Russell~ 3, Federal Protective Service (FPS) Regional Director, (Exhibit 

1 ). These daily protests have regularly been followed by nightly criminal activity in the form of 

vandalism, destruction of property, looting, arson, and assault. See id. 

Federal buildings and property have been the targets of many of these attacks, including 

the Mark 0. Hatfield Federal Courthouse, the Pioneer Federal Courthouse, the Gus Solomon 

Federal Courthouse, the U.S. Immigration and Customs Enforcement (ICE) Building, and the 

Edith Green Wendall \1/yatt Federal Office Building. See Russell Deel.~ 4. For example, on 
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May 28, 2020, the ICE Portland Field Office was targeted by a Molotov Cocktail. See Affidavit 

of Special Agent David Miller ,r 5 (July 4, 2020), United States v. Olsen, 20-mj-00147 (D. Or) 

(Exhibit 2). The Mark 0. Hatfield Courthouse has experienced significant damage to its fa9ade 

and building fixtures, including the vandalism and theft of building security cameras and access 

control devices. Id. The most recent repair estimate for the damage at the Hatfield Courthouse 

is in excess of $50,000. Id. 

Officers protecting these properties have also been subject to threats, rocks and ball 

bearings fired with wrist rockets, improvised explosives, aerial fireworks, commercial grade 

mortars, high intensity lasers targeting officers' eyes, full and empty glass bottles, and balloons 

filled with paint and other substances such as feces. Russell Deel. ,r 4. The most serious injmy 

to an officer to date occurred when a protester wielding a two-pound sledgehammer struck an 

officer in the head and shoulder when the officer tried to prevent the protester from breaking 

down a door to the Hatfield Courthouse. ld. Jn addition, an officer was hit in the leg with a 

marble or ball bearing shot from a high-powered wrist rocket or air gun, resulting in a wound 

down to the bone. Id. To date, 28 federal law enforcement officers have experienced injuries 

during the rioting. Injuries include broken bones, hearing damage, eye damage, a dislocated 

shoulder, sprains, strains, and contusions. Id.; see Acting Secretary Wolf Condemns The 

Rampant Long-Lasting Violence in Portland (July 16, 2020) (Exhibit 3) (listing over 75 separate 

incidents of property destruction and assaults against federal officers between May 29, 2020 and 

July 15, 2020). 

In response to the damage to federal property and assaults on federal law enforcement 

officers, DHS deployed federal officers to Portland for the purposes of protecting federal 

buildings and property. Russell Deel. ~j 5. There are currently 114 federal law enforcement 
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officers from the FPS, ICE, U.S. Customs and Border Protection (CBP), and the U.S. Marshals 

Service (USMS) protecting federal facilities in downtown Portland. Id. From May 27 until July 

3, officers were stationed in a defensive posture intended to de-escalate tensions by remaining 

inside federal buildings and only responding to breach attempts or other serious crimes. Id. This 

attempt to de-escalate was unsuccessful and an increasingly violent series of attacks culminated 

in a brazen effort to break into and set fire to the Hatfield Courthouse in the early morning hours 

of July 3, 2020. Id. A group of individuals used teamwork and rehearsed tactics to breach the 

front entry of the Courthouse by smashing the glass entryway doors. Id. The individuals threw 

balloons containing an accelerant liquid into the lobby and fired powerful commercial fireworks 

towards the accelerant in an apparent attempt to start a fire. Id. 

The violence against federal officers and federal property over the Fourth of July holiday 

weekend resulted in the necessity of arrests of multiple individuals: 

• On July 2-3, 2020, Rowan Olsen used his body to push on and hold a glass door at the 
Hatfield Courthouse closed, preventing officers from exiting the building and causing 
the door to shatter. With the door broken, a mortar firework entered the courthouse, 
detonating near the officers. The officers used shields and their bodies to block the open 
doorway for approximately six hours until demonstrators dispersed. 

• On July 4, 2020, Shat Singh Ahuja willfully destroyed a closed-circuit video camera 
mounted on the exterior of the Hatfield Courthouse. 

• On July 5, 2020, Gretchen Blank assaulted a federal officer with a shield while the 
officer was attempting to arrest another protester. 

• On July 5-6, 2020, four men assaulted federal officers with high intensity lasers. At the 
time of his arrest, one of the men also possessed a sheathed machete. 

See Seven Arrested, Facing Federal Charges After Weekend Riots at Hatfield Federal 

Courthouse (July 7, 2020) (Exhibit 4). In response to the increasingly violent attacks, DHS 

implemented tactics intended to positively identify and arrest serious offenders for crimes such 

FEDERAL DEFENDANTS' OPPOSITION TO TRO & PRELIMINARY INJUNCTION - 4 

FOIA CBP 007571 



Case 3:20-cv-01035-SI Document 67 Filed 07/21/20 Page 11 of 35 

as assault, while protecting the rights of individuals engaged in protected free speech activity. 

Russell Deel. ~ 5. 

Plaintiffs' motion primarily focuses on the response by federal officials to a violent 

protest near the Hatfield Courthouse that occurred on the evening of July 11 into the early 

morning of July 12. See Pls.' Mot. at 4-7. During that time the crowd of protesters near the 

Hatfield Courthouse grew to approximately 300 people. Russell Deel. ii 6. A barrier of police 

tape was established across the front of the Hatfield Courthouse and protesters were ordered not 

to trespass on federal property but refused to comply with that command. Id. Commands were 

made using a long-range acoustic device that is audible even with loud crowd noises. Id. As a 

joint team of FPS, CBP, and USMS officers deployed and made an arrest for trespass, protesters 

swanned the officers. Id. FPS oflicers deployed less-lethal projectile rounds to allow the arrest 

team to safely withdraw from federal property. Id. The protesters responded by throwing items 

that posed a risk of officer injury, including rocks, glass bottles, and mortar-style fireworks, and 

by pointing lasers at law enforcement personnel. Id. One protester encroached on a police 

barrier, refused to leave, and became combative while detained. Id. A crowd of protesters 

swarmed the officers and tear gas was deployed to protect officers as they withdrew to the 

Hatfield Courthouse. Id. 

FPS gave protesters additional warnings to stay off federal property, and to cease 

unlawful activity. Russell Deel. ~ 7. Tear gas was deployed again to push protesters back from 

the Hatfield Courthouse. Id. FPS contacted the Portland Police Bureau (PPB), who were 

preparing to declare an unlawful assembly. Id. By this time the size of the group had diminished 

to approximately l 00 people. Id. Federal law enforcement teams from the Hatfield Courthouse 

and the Edith Green Federal Building pushed the crowd towards the park across from the 
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building. Id. The PPB arrived and closed all roads in the vicinity of the facilities. Id. There 

were multiple attacks throughout the night involving hard objects including rocks and glass 

bottles and commercial-grade lasers directed at officers' eyes. Id. Federal officers made seven 

arrests including three for assault on an officer and others for failure to comply with lawful 

orders. Id. The PPB declared an unlawful assembly and began making arrests for failure to 

disperse. Id. FPS also issued dispersal orders on federal property and cleared persons refusing 

to comply with these orders at the same time. Id. 

II. Legal Authority to Protect Federal Property 

FPS, a component of the Department of Homeland Security, is the federal agency 

charged with protecting federal facilities across the country. See Federal Protective Service 

Operation, at https://www.dhs.gov/fps-operations. Congress authorized DHS to "protect the 

buildings, grounds, and property that are owned, occupied, or secured by the Federal 

Government." 40 U.S.C. § 1315(a). While engaged in their duties, FPS officers are authorized 

to conduct a wide range of law enforcement functions: 

(A) enforce Federal laws and regulations for the protection of persons and property; 

(B) carry firearms; 

(C) make arrests without a warrant for any offense against the United States committed in 
the presence of the officer or agent or for any felony cognizable under the laws of the 
United States if the officer or agent has reasonable grounds to believe that the person 
to be arrested has committed or is committing a felony; 1 

(D) serve warrants and subpoenas issued under the authority of the United States; 

(E) conduct investigations, on and off the property in question, of offenses that may have 
been committed against property owned or occupied by the Federal Government or 
persons on the property; and 

1 See, e.g., 18 U.S.C § 111 (assaulting a federal officer). 
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(F) carry out such other activities for the promotion of homeland security as the Secretary 
may prescribe. 

40 U.S.C. § 1315(b )(2). 

Additionally, the Secretary of Homeland Security may designate DHS employees "as 

officers and agents for duty in connection with the protection of property owned or occupied by 

the Federal Government and persons on the property, including duty in areas outside the property 

to the extent necessary to protect the property and persons on the property." 40 U.S.C. 

§ 1315(b)(l). 

Congress also delegated authority to DHS to issue regulations "necessary for the 

protection and administration of property owned or occupied by the Federal Government and 

persons on the property." 40 U.S.C. § 1315(c). Current regulations may include "reasonable 

penalties," including fines and imprisonment for not more than 30 days. 40 U.S.C. § 1315(c)(2). 

The regulations cover many activities, including prohibiting disorderly conduct on federal 

property (41 C.F.R. § 102-74.390); failing to obey a lawful order (41 C.F.R. § 102-74.385); and 

creating a hazard on federal property (41 C.F.R. § 102-74.380(d)). See United States v. 

Christopher, 700 F.2d 1253 (9th Cir. 1983) (affirming convictions on charges of being present 

on federal property after normal work hours in violation of 41 C.F .R. § § 101-20.302 and 101-

20.315). 

In exercising its authority to protect federal property, FPS follows DHS policy on the use 

of force. See DHS Policy on the Use of Force (Sept. 7, 2018) (Exhibit 5). Consistent with 

guidance from the Supreme Court, see Graham v. Connor, 490 U.S. 386 (1989), DHS policy 

authorizes officers to "use only the force that is objectively reasonable in light of the facts and 

circumstances confronting him or her at the time force is applied," recognizing that officers are 

"often forced to make split-second judgments, in circumstances that are tense, uncertain, and 
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rapidly evolving." DHS Policy at 1-2. The policy states that officers "should seek to employ 

tactics and techniques that effectively bring an incident under control while promoting the safety 

of [the officer] and the public, and that minimize the risk of unintended injury or serious property 

damage." Id. at 3. DHS components must conduct training on "less-lethal use of force" at least 

every two years and incorporate decision-making and scenario-based situations. Id. at 5. 

Further, officers must demonstrate proficiency with less-lethal force devices, such as impact 

weapons or chemical agents, before using such devices. Id. DHS policy emphasizes "respect for 

human life," "de-escalation," and "use of safe tactics." Id. at. 3. 

DHS has also emphasized to its employees the importance of respecting activities 

protected by the First Amendment. See DHS Memo re: Information Regarding First Amendment 

Protected Activities (May 17, 2029) (Exhibit 6). "DHS does not profile, target, or discriminate 

against any individual for exercising his or her First Amendment rights." Id. at 1. 

In addition to DHS's authority to protect federal property, the United States Marshals 

Service, a component of the Department of Justice, provides security inside federal courthouses 

in each of the 94 federal judicial districts and in the District of Columbia Superior Court. See 

U.S. Marshals Service, Court Security, at www.usmarshals.gov/duties/courts.htm/. The 

Marshals Service protects judges and other court officials at over 400 locations where court

related activities are conducted. Id. As set forth in 28 U.S.C. § 566(a), "[i]t is the primary role 

and mission of the United States Marshals Service to provide for the security and to obey, 

execute, and enforce all orders of the United States District Courts, the United States Courts of 

Appeals, the Court oflntemational Trade, and the United States Tax Court, as provided by law." 

The regulations governing the duties of the Marshals Service further authorize it to provide 

"assistance in the protection of Federal property and buildings." 28 C.F.R. § 0.11 l(f); see also 
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28 U.S.C. § 566(i) (requiring the Director of the United States Marshals Service to consult with 

the Judicial Conference of the United States concerning, inter alia, "the security of buildings 

housing the judiciary" and stating that the "United States Marshals Service retains final authority 

regarding security requirements for the judicial branch of the Federal Government."). 

The Marshals Service's actions to protect the federal judiciary are guided by an agency

wide use of force policy. See United States Marshals Service, Policy Directive 14.15, Use of 

Force (Sept. 24, 2018) (Exhibit 7). Pursuant to that policy, the use of force must be objectively 

reasonable and Deputy Marshals may use less-than-lethal force only in situations where 

reasonable force, based upon the totality of the circumstances at the time of the incident, is 

necessary to, among other things, protect themselves or others from physical harm or make an 

arrest. See id. Deputy Marshals are not authorized to use less-than-lethal devices if voice 

commands or physical control achieve the law enforcement objective. See id. Further, they must 

stop using less-than-lethal devices once they are no longer needed to achieve its law enforcement 

purpose. See id. And in all events, less-than-lethal weapons may not be used to punish, harass, 

taunt, or abuse a subject. See id. 

STANDARD FOR EMERGENCY RELIEF 

The standard for a temporary restraining order is generally the same as for a preliminary 

injunction. Pac. Kidney & Hypertension, LLC v. Kassakian, 156 F. Supp. 3d 1219, 1222 (D. Or. 

2016). A preliminary injunction is "an extraordinary and drastic remedy" that should not be 

granted "unless the movant, by a clear showing, carries the burden of persuasion." Lope::: v. 

Brewer, 680 F.3d 1068, 1072 (9th Cir. 2012). A plaintiff must show that (1) he is likely to 

succeed on the merits; (2) he is likely to suffer irreparable harm in the absence of preliminary 

relief; (3) the balance of equities tips in his favor; and ( 4) an injunction is in the public interest. 
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Winter v. Nat. Res. Def Council, Inc., 555 U.S. 7, 20 (2008).2 "Likelihood of success on the 

merits is the most important factor" and if a plaintiff fails to meet this "threshold inquiry," the 

court "need not consider the other factors." California v. Azar, 911 F.3d 558, 575 (9th Cir. 

2018). Because standing is a prerequisite to the Court's exercise of jurisdiction, see Susan B. 

Anthony List v. Driehaus, 573 U.S. 149, 157 (2014), the plaintiff's claims on the merits have no 

likelihood of success if the plaintiffs cannot establish standing. Id. at 158 ("The party invoking 

federal jurisdiction bears the burden of establishing' standing and must do so "the same way as 

any other matter on which the plaintiff bears the burden of proof: i.e., with the manner and 

degree of evidence required at the successive stages of the litigation.") (internal quotations and 

citations omitted). 

Plaintiffs must meet an even higher standard in this case because they seek a mandatory 

injunction that would alter the status quo and impose affirmative requirements on law 

enforcement officers as they carry out their duties. See Garcia v. Google, Inc., 786 F.3d 733, 

740 (9th Cir. 2015) (mandatory injunctions are "particularly disfavored" and the "district court 

should deny such relief unless the facts and law clearly favor the moving party.") (internal 

quotations omitted). As explained below, Plaintiffs cannot meet this demanding standard. 

2 Alternatively, "serious questions going to the merits and a balance of hardships that tips sharply 
towards the plaintiff can support issuance of a preliminary injunction, so long as the plaintiff also 
shows that there is a likelihood of irreparable injury and that the injunction is in the public 
interest." All.for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011) (citation 
omitted). 
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ARGUMENT 

I. PLAINTIFFS LACK STANDING TO OBTAIN AN INJUNCTION AGAINST 
FEDERAL DEFENDANTS 

"[T]hose who seek to invoke the jurisdiction of the federal courts must satisfy the 

threshold requirement imposed by Art. Ill of the Constitution by alleging an actual case or 

controversy." City of Los Angeles v. Lyons, 461 U.S. 95, 101 (1983). One of the "landmarks" 

that differentiates a constitutional case or controversy from more abstract disputes "is the 

doctrine of standing." Lujan v. Defenders ofWildl(fe, 504 U.S. 555,560 (1992). And the first 

requirement of standing is that "the plaintiff must have suffered an 'injury in fact' - an invasion 

of a legally protected interest which is (a) concrete and particularized, ... and (b) 'actual or 

imminent, not "conjectural' or "hypothetical."' Id. at 560. 

Where, as here, a party seeks prospective equitable relief, the complaint must contain 

"allegations of future injury [that are] particular and concrete." Steel Co. v. Citizensfor a Better 

Environment, 523 U.S. 83, 109 (1998). While allegations of past injury might support a remedy 

at law, prospective equitable relief requires a claim of imminent future harm. Lyons, 461 U.S. at 

105; see also Nelsen v. King Cty., 895 F.2d 1248, 1251 (9th Cir. 1990) ("[P]ast exposure to harm 

is largely irrelevant when analyzing claims of standing for injunctive relief that are predicated 

upon threats of future harm."); United Presbyterian Church v. Reagan, 738 F.2d 1375, 1381 

(D.C. Cir. 1984) (past harm suffered by plaintiff does not support declaratory and injunctive 

relief). 

It is therefore well-established that a plaintiff lacks standing to obtain prospective 

injunctive relief for alleged future injuries based on allegations of prior harm. Lyons, 461 U.S. at 

101-02; Nelsen, 895 F.2d at 1251. As the Supreme Court held in Whitmore v. Arkansas, 495 

U.S. 149 (1990), allegations of possible future injury do not satisfy the requirements of Article 
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III. A threatened injury must be "certainly impending" to constitute injury in fact. 495 U.S. at 

158 ( quoting Babbitt v. United farm Workers, 442 U.S. 289, 298 (1979)). As a result, in order 

to invoke Article III jurisdiction, a plaintiff in search of prospective equitable relief must show a 

significant likelihood and immediacy of sustaining some direct injury. Updike v. Multnomah 

Cty., 870 F.3d 939, 947 (9th Cir. 2017) ("[S]tanding for injunctive reliefrequires that a plaintiff 

show a 'real and immediate threat ofrepeated injury."' (quoting O'Shea v. Littleton, 414 U.S. 

488,496 (1974))). And standing cannot be presumed or deferred just because this case is 

currently being considered on a TRO and preliminary injunction posture; standing is "an 

indispensable part of the plaintiff's case" that "must be supported in the same way as any other 

matter on which the plaintiff bears the burden of proof, i.e., with the manner and degree of 

evidence required at the successive stages of the litigation." Lujan, 504 U.S. at 561. 

For a plaintiff to have standing, an alleged injury must be "concrete" and "actual or 

imminent, not 'conjectural' or 'hypothetical."' Lyons, 461 U.S. at 101-02. Even where a 

plaintiff establishes that his rights were violated in past incidents, he nonetheless lacks standing 

to obtain prospective injunctive relief absent a "real and immediate threat" that he will suffer the 

same injury in the future. Id. at 105. "[P]ast wrongs do not in themselves amount to that real and 

immediate threat of injury necessary to make out a case or controversy." Id. at 103 ( citing 

O'Shea v. Littleton, 414 U.S. 488,494 (1974) and Rizzo v. Goode, 423 U.S. 362,372 (1976)). 

See also Nelsen, 895 F.2d at 1251. This "imminence requirement ensures that courts do not 

entertain suits based on speculative or hypothetical harms." Lujan, 504 U.S. at 564. Thus, a 

plaintiff "who has been subject to injurious conduct of one kind [does not] possess by virtue of 

that injury the necessary stake in litigating conduct of another kind, although similar, to which he 

has not been subject." Blum v. Yaretsky, 457 U.S. 991, 999 (1982). 
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Moreover, the plaintiff seeking injunctive relief must show not just that the predicted 

injury will reoccur, but also that the plaintiff himself will suffer it. See, e.g., Updike, 870 F.3d at 

948 (holding that the plaintiff lacked standing for injunctive relief because his evidence was 

"insufficient to establish that any such wrongful behavior is likely to recur against him"); Blair v. 

Shanahan, 38 F.3d 1514, 1519 (9th Cir. 1994) (holding that a plaintiff seeking declaratory or 

injunctive relief must "establish a personal stake" in the relief sought). In other words, plaintiffs 

cannot show an entitlement to injunctive relief unless they show that they themselves are likely 

to suffer injury from the allegedly unlawful activities. That other individuals might suffer future 

harm does nothing for a plaintiff's own standing. 

The facts and reasoning of Lyons are instructive. At issue in Lyons was a civil rights 

action against the City of Los Angeles and several police officers who allegedly stopped the 

plaintiff for a routine traffic violation and applied a chokehold without provocation. In addition 

to seeking damages, the plaintiff sought an injunction against future use of the chokehold unless 

deadly force was threatened. The Supreme Court held that plaintiff lacked standing to seek 

prospective relief because he could not show a real or immediate threat of future harm. 

That Lyons may have been illegally choked by the police ... , while 
presumably affording Lyons standing to claim damages ... does nothing to 
establish a real and immediate threat that he would again be stopped for a 
traffic violation, or for any other offense, by an officer or officers who 
would illegally choke him into unconsciousness without any provocation or 
resistance on his part. 

Lyons, 461 U.S. at 104; see also O'Shea, 414 U.S. at 495-96 ("Past exposure to illegal conduct 

does not in itself show a present case or controversy regarding injunctive relief. . . if 

unaccompanied by any continuing, present adverse effects."); Ri:::zo, 423 U.S. at 372 (holding 

that plaintiffs' allegations that police had engaged in widespread unconstitutional conduct aimed 
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at minority citizens was based on speculative fears as to what an unknown minority of individual 

police officers might do in the future). 

Courts in this Circuit have applied Lyons and O'Shea in similar contexts to hold that 

plaintiffs lack standing to pursue prospective injunctive relief where they were subject to past 

law enforcement practices but could only speculate as to whether those practices would recur. 

See, e.g., Eggar v. City ofLivingston, 40 F.3d 312,317 (9th Cir. 1994) (plaintiff who had 

previously been repeatedly detained, charged, and convicted of offenses without court-appointed 

counsel despite her indigence lacked injunctive standing because whether she "will commit 

future crimes in the City, be indigent, plead guilty, and be sentenced to jail is speculative"); 

Murphy v. Kenops, 99 F. Supp. 2d 1255, 1259-60 (D. Or. 1999) (plaintiffs lacked standing 

because it was highly speculative "that the Forest Service will exercise its discretion to issue 

future closure orders, that the closure orders will violate the First Amendment, that plaintiffs will 

violate those closure orders, and that plaintiffs will be arrested because of those closure orders"). 

See also Curtis v. City of New Haven, 726 F.2d 65, 68 (2d Cir. 1984) (vacating an injunction that 

had been entered against police use of mace, because the plaintiffs had not shown a "likelihood 

that these plaintiffs will again be illegally assaulted with mace"); Williams v. Birmingham Bd. of 

Educ., 904 F.3d 1248, 1267 (1 Ith Cir. 2018) (plaintiff alleging that a school resource officer 

employed by the police unconstitutionally used an incapacitating chemical spray on her lacked 

standing to pursue injunctive relief, because she did not show that a likelihood that the resource 

officer would again unconstitutionally spray her). 

Nor can plaintiffs create standing for injunctive relief by alleging that their own fear of 

future government action has "chilled" their willingness to engage in First Amendment activities. 

When a plaintiff contends that injunctive relief is supported by such an alleged "chilling effect," 
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the analysis is unchanged from the Lyons inquiry-the supposed chilling effect will not provide 

standing for injunctive relief if it is "based on a plaintiff's fear of future injury that itself was too 

speculative to confer standing." Munns v. Kerry, 782 F.3d 402,410 (9th Cir. 2015); see also 

Clapper v. Amnesty Int'! USA, 568 U.S. 398,416 (2013) (plaintiffs "cannot manufacture 

standing merely by inflicting harm on themselves based on their fears of hypothetical future 

harm that is not certainly impending"). In other words, where a plaintiff's request for injunctive 

relief lacks any non-speculative basis for finding a likelihood of future harm, the plaintiff cannot 

circumvent Article III merely by saying that he or she is afraid of future harm. 

Plaintiffs' motion fails under these standards. Plaintiffs' support their requested relief is 

seven declarations from individual plaintiffs that focus entirely on past events. They recount 

episodes involving alleged conflicts between protesters and law enforcement officers on 

particular dates (July 11, 12, 16, and 19)-and describe injuries they or others allegedly suffered 

(e.g., bruising from a nonlethal plastic round). Dkt. 43 (Davis Decl.);3 Dkt. 44 (Lewis-Rolland 

Deel.); Dkt. 55 (Brown Deel.); Dkt. 56 (Yau Deel.); Dkt 58 (Howard Deel.); Dkt 59 (Rudoff 

Deel); Dkt. 60 (Tracy Decl.).4 But these threadbare accounts of isolated incidents fail to provide 

any basis for concluding that plaintiffs face certainly impending injury. Indeed, the declarations 

make no showing that Plaintiffs are in imminent danger of again being subjected to similar 

events in the future. For example, the Plaintiffs would need not only to establish that "they 

would have another encounter with the police but also to make the incredible assertion" that the 

same series of events would transpire again. See Lyons, 461 U.S. at 106 (stating that "[i]n order 

to establish an actual controversy in this case" Lyons would have to allege that "all police 

3 Garrison Davis is not a plaintiff and thus cannot sustain standing in this case, but his 
declaration also fails to support a finding of imminent danger to any Plaintiff. 
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officers in Los Angeles always choke any citizen with whom they happen to have an encounter") 

( emphasis in original). They have not and cannot make such a showing. And since courts may 

not simply assume that the circumstances that gave rise to an alleged constitutional violation will 

recur, the absence of such evidence is fatal to their request for relief. See, e.g., Nelsen, 895 F .2d 

at 1251; Updike, 870 F.3d at 947; Murphy, 99 F. Supp. 2d at 1259-60. 

II. PLAINTIFFS ARE NOT LIKELY TO SUCCEED ON THE MERITS 
BECAUSE THEY WILL NOT SUFFER A FIRST AMENDMENT 
VIOLATION AND THE INJUNCTION THEY SEEK IS LEGALLY 
IMPROPER. 

A. Plaintiffs Have Not Demonstrated that Federal Defendants Violated Their 
Constitutional Rights, Much Less that They Will Continue To Do So. 

Plaintiffs complain of two First Amendment violations. First, Plaintiffs seek an 

injunction based on a claim that Federal Defendants retaliated against Mr. Lewis-Rolland, a 

journalist, for engaging in newsgathering activities protected by the First Amendment. See Pis.' 

Mot. at 8-12. Plaintiffs devote substantial attention to undisputed propositions of law that 

newsgathering is a protected First Amendment activity that may be exercised in public places, 

subject to reasonable time, place and manner restrictions. But the key question in a First 

Amendment retaliation claim is whether the plaintiff has established that "by his actions the 

defendant deterred or chilled the plaintiff's political speech and such deterrence was a substantial 

or motivating factor in the defendant's conduct." Mendocino Envtl. Ctr. v. Mendocino Cty., 192 

F.3d 1283, 1300 (9th Cir. 1999). 

Plaintiffs have not carried their burden to establish that the use of force was "anything 

other than the unintended consequence of an otherwise constitutional use of force under the 

circumstances." Barney v. City of Eugene, 20 F. App'x 683, 685 (9th Cir. 2001) (rejecting First 

Amendment retaliation claim where "protesters were warned repeatedly to clear the street or tear 
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gas would be deployed, and there is no dispute that a small group of the crowd became violent"); 

see also Mims v. City of Eugene, 145 F. App'x 194, 196 (9th Cir. 2005) (holding that use of a 

crowd control team "in full riot gear was not a disproportionate response and does not indicate 

preexisting hostility toward the protestors' views"). Given the chaotic circumstances presented 

by the violent protests, Plaintiffs have not established that Defendants would not have used force 

"but for" a retaliatory motive. Capp v. City of San Diego, 940 F.3d 1046, 1059 (9th Cir. 2019). 

As the Ninth Circuit has recognized, the unlawful actions of a few may impair the ability of 

others to exercise their rights: 

In balancing desired freedom of expression and the need for civic order, to 
accommodate both of these essential values, a measure of discretion 
necessarily must be permitted to a city, on the scene with direct knowledge, 
to fashion remedies to restore order once lost. It may be that a violent 
subset of protesters who disrupt civic order will by their actions impair the 
scope and manner of how law-abiding protesters are able to present their 
views. 

Afenotti v Seattle, 409 F.3d 1113, 1155 (9th Cir. 2005) ( declining "to hold unconstitutional the 

City's implementation of procedures necessary to restore safety and security" when confronted 

by protesters with "violent and disruptive aims" that "substantially disrupt civic order"). 

Second, Plaintiffs also contend that Federal Defendants have denied Plaintiffs a right of 

access to observe how Federal Defendants enforce their dispersal orders. See Pls.' Mot. at 12-

14. It is important to clarify at the outset, however, that Plaintiffs appear to be requesting only a 

right to observe from public streets. Thus, even under their proposed injunction, they still must 

not come so close as to trespass on federal property. Plaintiffs accordingly recognize from the 

beginning that they have no right to be wherever protesters are. The government may certainly 

prohibit a public presence on its property outside of its ordinary hours of operation-an interest 

rooted in part in protecting that property-and an interest in First Amendment activities does not 

pem1it violation of those rules. See Christopher, 700 F.2d at 1259-61 (upholding conviction for 
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trespassing for soliciting signatures on government property outside of normal business hours). 

This is true even if the property functions as a traditional public forum during the hours when it 

is open. Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 299 (1984) (upholding 

prohibition on overnight sleeping to prevent damage to park); Occupy Sacramento v. City of 

Sacramento, 878 F. Supp. 2d 1110, 1120 (E.D. Cal. 2012) (granting dismissal and rejecting 

injunction on claim against regulation closing park overnight in order to protect it). 

Plaintiffs nevertheless argue that they have a right to continued presence on public streets 

surrounding the federal property, even if a lawful order to disperse has been given-indeed, they 

are pointedly seeking a right to ignore a lawful order to disperse and to remain in place. See Pls.' 

Mot. at 1. Yet Plaintiffs provide absolutely no support whatsoever that the press has a special 

right to remain in or access a location that has been lawfully closed to the general public, and in 

particular a place that has been lawfully closed to protesters. They argue that cases supporting 

press access in other contexts, specifically the Supreme Court's decision in Press-Enterprise Co. 

v. Super. Ct. of Cal., 478 U.S. l (1986) ("Press-Enterprise IF'), support their right of access here. 

But that case is inapposite. 

Press-Enterprise II involved a dispute over media access to a criminal judicial 

proceeding and that context framed the way in which the Supreme Court analyzed whether 

access was appropriate: whether there is a tradition of public access and whether that public 

access plays a significant positive role in the functioning of the particular process. Id. at 8-9 

(noting the questions were specific to "this setting" of an in-court criminal judicial proceeding). 

Here, although public streets have been traditionally open to the public, the specific context is 

public property that has been lawfully closed to the public for the execution of law enforcement 

functions, including protecting against the destruction of federal property and making lawful 
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arrests. There is no tradition of public access to a closed forum under such circumstances-and 

mandating public access under such circumstances would impede achieving the important public 

goals of protecting public property and the safety of law enforcement personnel. Cf Perry v. Los 

Angeles Police Dep 't, 121 F.3d 1365, 1369 (9th Cir. 1997) ("A government interest in protecting 

the safety and convenience of persons using a public forum is a valid government objective."). 

The press may have the rights of access of the general public, but they have no special rights of 

access to closed fora. See California First Amendment Coal. v. Calderon, 150 F.3d 976, 981 

(9th Cir. 1998) (quoting Branzburg v. Hayes, 408 U.S. 665,684 (1972) ("[T]he First 

Amendment does not guarantee the press a constitutional right of special access to information 

not available to the public generally.")). 

Even assuming, however, that the Press-Ente1prise lI standard applies, it establishes only 

a qualified right of access that may be overcome where "closure is essential to preserve higher 

values and is narrowly tailored to serve that interest." Press Enterprise II, 478 U.S. at 9. As an 

initial matter, it is not at all clear that Plaintiffs have even been denied sufficient "access." 

Although they argue that they have no "alternative observation opportunities," Pls.' Mot. at 13, 

they have not provided any argument that the vantage points they have had, much less the ones 

they would have in the future absent the injunction, would be insufficient. No Plaintiff asserts 

that any press or legal observer was unable to observe any activities merely because of the 

dispersal order. And there are no allegations that federal agents advanced, in an attempt to 

disperse rioters, more than a few blocks away from federal property. Thus, it is not at all clear 

why reporters and observers could not see sufficiently even if moved by an order to disperse, 

except for the use of crowd control munitions that could still be used under the proposed 

injunction. See Pls'. Mot. at 3 (no liability "if a Journalist or Legal Observer is incidentally 
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exposed to crowd-control devices after remaining in the area where such devices were 

deployed"). 

Moreover, even if Plaintiffs could demonstrate that they have been denied sufficient 

"access" to a "particular proceeding," United States v. Doe, 870 F.3d 991, 997 (9th Cir. 2017), 

they would fail the balancing test of Press Enterprise II. Preserving order, life, and property are 

important values that may be preserved consistent with the First Amendment. Police thus may, 

for example, impose restrictions to "contain or disperse demonstrations that have become violent 

or obstructive." Washington Mobili:::ation Committee v. Cullinane, 566 F.2d 107, 119 (D.C. Cir. 

1977) (stating that it is "axiomatic" that "the police may, in conformance with the First 

Amendment, impose reasonable restraints upon demonstrations to assure that they be peaceful 

and not obstructive"); see also Madsen v Women's Health Center, 512 U.S 753, 768 (1994) 

(finding the government "has a strong interest in ensuring the public safety and order, in 

promoting the free flow of traffic on public streets and sidewalks."). 

Requiring journalists and legal observers to disperse along with protesters and rioters is 

also narrowly tailored because allowing them to remain is not a practicable option. There is no 

dispute that protesters who do not disperse after a lawful order is given may be arrested. Having 

an unspecified number of people who lawfully may remain, however, will not only greatly 

complicate efforts to clear an area and restore order, it will also present a clear risk to safety. 

Under the proposed injunction, there is no consistent scheme for quickly identifying individuals 

authorized to be present. Plaintiffs propose a list of "indicia" that "are not exclusive," which 

may be as small as a press pass displayed somewhere on their body and as vague as "visual 

identification" or "distinctive clothing" indicating that they are press. Pls.' Mot. at 2-3. 

Additionally, the proposed injunction suggests that some of these, such as press passes, are only 
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valid if "professional or authorized," while other items, such as a shirt that simply says "press" 

somewhere, may be sufficient. Pls.' Mot. at 3. Similarly, identifying "legal observers" by the 

color of their hats when they are comingled in a large crowd at night with many others wearing 

face and head coverings is impractical. Searching each person who does not disperse for such 

indicia will be difficult, if not impossible, under the conditions causing an order to disperse to be 

given (e.g., lasers, projectiles, and pyrotechnic mortars being used against federal officers), and 

such a search will also distract federal officers from protecting themselves against those same 

conditions. It would be even more impracticable to verify which of those remaining actually has 

"professional or authorized" credentials. Yet the risk of not verifying such individuals is 

grave-protesters have already attempted to interfere with arrests by federal officers, including 

by assaulting them, and federal officers cannot simply tum their backs to people who have 

"press" written somewhere on them. Leaving press and legal observers in place would present 

security risks to all and would severely distract from the critical mission of restoring order and 

protecting life and property. Accordingly, even under the inappropriate, stringent standard that 

Plaintiffs invoke, they are unlikely to succeed on any claim to have a right to remain in place. 

B. The Legally Improper Injunction Plaintiffs Seek is Overbroad and 
Unworkable. 

There is no basis for the Court to grant Plaintiffs' request for an overbroad and 

unworkable injunction that would micromanage the manner in which federal law enforcement 

officers respond to dynamic and chaotic situations involving violent protesters seeking to 

damage federal property and harm federal officers. "It is not for this Court to impose its 

preferred police practices on either federal law enforcement officials or their state counterparts." 

United States v. Patane, 542 U.S. 630, 642 (2004). Yet that is precisely what Plaintiffs' 

requested injunction would do here. The federal officers protecting federal property in Portland 
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are doing so under difficult circumstances and must make "split-second judgments-in 

circumstances that are tense, uncertain, and rapidly evolving." Graham, 490 U.S. at 397. Those 

judgments should not be encumbered by the potential threat of contempt of court from a vague, 

overbroad, and-at bottom-legally improper injunction. Indeed, Plaintiffs identify no other 

case in which federal or state officers responding to large-scale, ongoing incidents by violent 

opportunists have been enjoined in the manner Plaintiffs propose here. 

It is a basic principle of Article III that "a plaintiff's remedy must be limited to the 

inadequacy that produced his injury in fact." Gill v. Whitford, 138 S. Ct. 1916, 1930 (2018) 

( quotation omitted). "An injunction must be narrowly tailored to remedy the specific harm 

shown." E. Bay Sanctuary Covenant v. Barr, 934 F.3d 1026, 1029 (9th Cir. 2019) (internal 

quotations omitted); see Lamb-Weston, Inc. v. McCain Foods, Ltd., 941 F.2d 970,974 (9th 

Cir.1991). It "should be no more burdensome to the defendant than necessary to provide 

complete relief." Califano v. Yamasaki, 442 U.S. 682, 702 ( 1979). 

Plaintiffs' proposed injunction is legally improper in several respects. The injunction 

would exempt "Journalists" and "Legal Observers" from the requirements of following a lawful 

order to disperse, but Plaintiffs provide no authority that members of the press or legal observers 

are somehow immune from such a lawful order.5 The First Amendment allows the police to 

impose reasonable restrictions upon demonstrations, including the right to "contain or disperse 

demonstrations that have become violent or obstructive." Cullinane, 566 F.2d at 119 (stating 

that it is "axiomatic" that "the police may, in conformance with the First Amendment, impose 

reasonable restraints upon demonstrations to assure that they be peaceful and not obstructive"); 

5 Plaintiffs' proposed injunction provides that "such persons shall not be required to disperse 
following the issuance of an order to disperse, and such persons shall not be subject to arrest for 
not dispersing following the issuance of an order to disperse." See Pls.' Mot. at 1. 
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see Feiner v. New York, 340 U.S. 315,320 (1951) ("This Court respects, as it must, the interest 

of the community in maintaining peace and order on its streets."); Cantwell v. Connecticut, 310 

U.S. 296, 308 (1940) ("When clear and present danger ofriot, disorder, interference with traffic 

upon the public streets, or other immediate threat to public safety, peace, or order, appears, the 

power of the state to prevent or punish is obvious."). Members of the press and legal observers 

who choose to observe the violent activities of nearby protesters are not exempt from a lawful 

command to disperse. Cf Branzburg v. Hayes, 408 U.S. 665, 684-85 (1972) ("Newsmen have 

no constitutional right of access to the scenes of crime or disaster when the general public is 

excluded"); id. at 684 ("the First Amendment does not guarantee the press a constitutional right 

of special access to information not available to the public generally."). 

The injunction would also prohibit law enforcement personnel from seizing any 

photographs or recordings from journalists or legal observers for any reason, even if probable 

cause exists to arrest them. See Pls.' Mot. at 1. Further, the injunction would require that any 

such property be returned immediately upon release from custody, regardless of whether the 

individual has been charged with a crime. Plaintiffs cite no legal authority for such a provision 

and their motion does not even allege that federal officers have arrested any journalists, media 

members, or legal observers, let alone seized any equipment from them. 

Additionally, Plaintiffs request that the Court enjoin federal officers from arresting or 

using physical force against a journalist or legal observer, unless probable cause exists to believe 

that such individual has committed a crime. See Pls.' Mot. at 1. But that proposed remedy is the 

type of vague, "follow the law" injunction that is disfavored because it does not comply with 

Rule 65(d)'s specificity requirement. See Cuviello v. City of Oakland, 2009 WL 734676, at *3 

(N.D. Cal. Mar. 19, 2009) (holding unenforceable an injunction that "basically states that 
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Defendants are permitted to make only lawful arrests of Plaintiffs" and are "barred from 

interfering with Plaintiffs' free speech rights"). As numerous courts have recognized, 

"[i]njunctions that broadly order the enjoined party simply to obey the law ... are generally 

impermissible." NLRB v. USPS, 486 F.3d 683,691 (10th Cir. 2007); see Burton v. City of Belle 

Glade, 178 F.3d 1175, 1200-01 (11th Cir. 1999); S.C. Johnson & Son, Inc. v. Clorox Co., 241 

F.3d 232, 240-41 (2d Cir. 2001). 

Such an injunction is particularly inappropriate and unmanageable in this case where law 

enforcement officers are responding to a dynamic situation involving a consistent barrage of 

violent activity targeted against federal property and officers. DHS, the Marshals Service, and 

their officers should not potentially be subject to charges of contempt for violating a vague 

injunction in these circumstances. As the Supreme Court has emphasized, courts must "take care 

to consider whether the police are acting in a swiftly developing situation, and in such cases the 

court should not indulge in unrealistic second-guessing." United States v. Sharpe, 470 U.S. 675, 

686 (1985). 

III. PLAINTIFFS CANNOT DEMONSTRATE IRREPARABLE HARM 

Plaintiffs argue that, because they have raised a First Amendment issue, they have 

necessarily demonstrated the likelihood of irreparable injury. But the Ninth Circuit has held that 

"no presumption of irreparable harm arises in a First Amendment retaliation claim." Rendish v. 

City of Tacoma, 123 F.3d 1216, 1226 (9th Cir. 1997). Regardless of the nature of the alleged 

injury, however, to be likely irreparable any harm must be likely to occur. Separate from any 

Article III standing concerns, where "there is no showing of any real or immediate threat that the 

plaintiff will be wronged again," there is no irreparable injury supporting equitable relief. Lyons, 

461 U.S. at 111; see Olagues v. Russoniello, 770 F.2d 791, 797 (9th Cir. 1985). As shown 
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above, and for the same reasons that Plaintiffs lack standing to seek a an injunction in the first 

instance, Plaintiffs' future injuries are speculative and, therefore, also insufficient to demonstrate 

the likelihood of irreparable injury. 

IV. BOTH THE BALANCE OF THE EQUITIES AND THE PUBLIC INTEREST 
WEIGH AGAINST GRANTING AN INJUNCTION 

Plaintiffs argue that there is a strong public interest in First Amendment principles 

generally, and a free press in particular. Both are true. But Plaintiffs have not established any 

violation of these First Amendment rights and, in any event, they fail to explain how the many 

countervailing public interests involved in the federal response to the Portland protests must be 

weighed. Those interests in fact outweigh other First Amendment equities.6 Some of these 

interests are recognized in the merits of the First Amendment claims themselves, but there are 

many other interests weighing against the requested injunction. 

Federal agents have deployed to protect various federal properties, including the Hatfield 

Federal Courthouse and the Edith Green Federal Building, in response to violent rioting. Rioters 

have vandalized and threatened to severely damage those buildings, and they have assaulted the 

responding federal officers. Plaintiffs all but concede that the government has "a valid interest in 

protecting public safety, preventing vandalism or looting, or protecting [federal officers]." Pls.' 

Mot. at 13. All of these public interests are substantial and can outweigh First Amendment 

interests premised on access to public property. The government has a comprehensive interest in 

maintaining public order on public property. Feiner v. New York, 340 U.S. 315,320 (1951) 

("This Court respects, as it must, the interest of the community in maintaining peace and order 

on its streets."). There is an even more pointed public interest when disorder threatens the 

6 The balance of the equities and the public interest are analyzed together here because, when the 
government is a party, these last two factors merge. Nken v. Holder, 556 U.S. 418,435 (2009). 
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integrity of that public property. See United States v. Griefen, 200 F.3d 1256, 1260 (9th Cir. 

2000) ("The clear purpose of the order ... was for reasons of health and safety, and for the 

protection of property .... These are compelling reasons ... and certainly represent significant 

government interests."). Congress has recognized such interests, including by making the 

destruction of federal property and the assault of federal officers felonies punishable by up to ten 

and twenty years of imprisonment respectively .. 18 U.S.C. §§ 111, 1361. Additionally, there is 

a fundamental First Amendment right of access to the courts, see, e.g., Ringgold-Lockhart v. Cty. 

of Los Angeles, 761 F.3d 1057, 1061 (9th Cir. 2014), which is jeopardized by the breach and 

destruction of a federal court building; it is in the public interest to prevent the violation of these 

rights, too. Moreover, the federal government, just as any other property owner, has an interest 

in "preserv[ing] the property under its control for the use to which it is lawfully dedicated"; for 

government buildings, those uses are of course public uses that are in the public interest. Int'l 

Soc.for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 679-680 (1992). 

On balance, it is clearly in the public interest to allow federal officers, to disperse violent 

opportunists near courthouses and federal buildings when those events have turned and may 

continue to turn violent. See, e.g., Grayned v. City ofRockfcJrd, 408 U.S. 104, 116 (1972) 

("[W]here demonstrations turn violent, they lose their protected quality as expression under the 

First Amendment"); Griefen, 200 F.3d at 1260 (upholding the relocation of protesters who "had 

already shown by their destructive conduct that they presented a clear and present danger to the 

safe completion of the construction project, both to other persons as well as to themselves"); Bell 

v. Keating, 697 F.3d 445, 457-58 (7th Cir. 2012) ("[O]therwise protected speech may be 

curtailed when an assembly stokes-or is threatened by-imminent physical or property 

damage."). 
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Plaintiffs have not contested that the federal government has both the right and the 

obligation to restore order and protect federal property-an obligation that is all the more critical 

with respect to a federal courthouse, which must remain operational to ensure the rights of 

litigants including the very parties to this suit. Instead, Plaintiffs have held up the general public 

interest in a free press. Pls.' Mot. at 16. Yet, as discussed in above, the courts have already 

thoroughly weighed the interest of public access to a free press and found it no greater than that 

of the public generally. See, e.g., Branzburg, 408 U.S. at 684-85 ("Newsmen have no 

constitutional right of access to the scenes of crime or disaster when the general public is 

excluded"); Calderon, 150 F.3d at 981. 

Plaintiffs provide no rationale for why their equities are any greater or more deserving of 

protection than those of any member of the public exercising their First Amendment rights. And 

Plaintiffs make no argument at all why special protection of legal observers is even in the public 

interest, much less how their interests are to be distinguished from anyone else. Plaintiffs do 

argue that covering the police response in Portland is of unique public interest and importance. 

Pls.' Mot. at 16 ("It would be difficult to identify a situation in which the public has a greater 

interest in unbiased media coverage of police and Government conduct than this one."). It is not 

at all clear that it is appropriate for the Court to weigh the importance of press coverage of this 

protest compared to others-or how one should weigh the importance of protesting versus 

newsgathering-but if it were, it would also be necessary to weigh the unique danger present 

here of over 50 nights of protests that have routinely descended into violence and the destruction 

of federal property and harm to federal law enforcement officers, including the attempted 

destruction of the interior of the federal courthouse. 
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Additionally, the hardships the injunction would impose clearly weigh against granting it. 

As discussed above, Plaintiffs have failed to demonstrate that the injunction would tangibly 

benefit their newsgathering. By contrast, federal officers would be seriously distracted from 

defending themselves from attack and from restoring order and protecting property. 

Accordingly, both the public interest and the balance of the equities weigh in favor of 

denying the injunction. 

CONCLUSION 

For the foregoing reasons, Plaintiffs' motion for a Temporary Restraining Order and 

Preliminary Injunction should be denied. 
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