U.S. Customs and Border Protection

e
19 CFR PART 177

MODIFICATION OF TWO RULING LETTERS AND
REVOCATION OF TREATMENT RELATING TO THE
APPLICABILITY OF SUBHEADING 9817.00.96, HTSUS TO
CERTAIN REACHING AIDS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of modification of two ruling letters, and of revoca-
tion of treatment relating to the applicability of subheading
9817.00.96, Harmonized Tariff Schedule of the United States (HT-
SUS) to certain reaching aids.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
modifying two ruling letters concerning the applicability of subhead-
ing 9817.00.96, HTSUS, to certain reaching aids. Similarly, CBP is
revoking any treatment previously accorded by CBP to substantially
identical transactions. Notice of the proposed action was published in
the Customs Bulletin, Vol. 57, No. 32, on September 6, 2023. No
comments were received in response to that notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
[60 DAYS FROM PUBLICATION DATE].

FOR FURTHER INFORMATION CONTACT: Uzma S. Bishop-
Burney, Valuation and Special Programs Branch, Regulations and
Rulings, Office of Trade, at (202) 325-3782.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
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gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the
Customs Bulletin, Vol. 57, No. 32, on September 6, 2023, proposing to
modify two ruling letters pertaining to the applicability of subheading
9817.00.96, HTSUS, to certain reaching aids. Any party who has
received an interpretive ruling or decision (i.e., a ruling letter, inter-
nal advice memorandum or decision, or protest review decision) on
the merchandise subject to this notice should have advised CBP
during the comment period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any
treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In Headquarters Ruling Letter (“HQ”) 556449, dated May 5, 1992,
and New York Ruling Letter (“NY”) 813853, dated September 8, 1995,
CBP granted 9817.00.96, HTSUS treatment to certain reaching aids.
CBP has reviewed HQ 556449 and NY 813853 and has determined
the ruling letters to be in error. It is now CBP’s position that reaching
aids are not eligible for 9817.00.96, HTSUS treatment and should be
modified in accordance with Sigvaris, Inc. v. United States, 889 F.3d
1308 (Fed. Cir. 2018).

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is modifying HQ 556449
and NY 813853 and revoking or modifying any other ruling not
specifically identified to reflect the analysis contained in HQ H327276
and HQ H330680, set forth as attachments to this notice. Addition-
ally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any treat-
ment previously accorded by CBP to substantially identical transac-
tions.

In accordance with 19 U.S.C. § 1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.
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Yurva A. GuLis,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H327276
2023
OT:RR:CTF:VS HQ H327276 UBB
CATEGORY: Classification
Harorp M. GRUNFELD
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & WRIGHT
599 LexingTon Ave, FL. 36
NEew Yorg, NY 10022

RE: Articles for the handicapped; Subheading 9817.00.96; Reaching aids

Dear MR. GRUNFELD,

This is in reference to one ruling issued to your law firm on behalf of an
unnamed client, concerning the tariff classification of various reaching aids
under the Harmonized Tariff Schedule of the United States (“HTSUS”).
Specifically, in New York Ruling Letter (“NY”) 813853, dated September 8,
1995, the merchandise was determined to be eligible for subheading
9817.00.96, HTSUS, treatment as an article for the handicapped.

We have reviewed the ruling and find it to be in error regarding the
applicability of subheading 9817.00.96, HTSUS. For the reasons set forth
below, we are modifying the ruling which approved the applicability of head-
ing 9817, which provides for “articles for the handicapped” to various reach-
ing aids.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act, Pub. L. No. 103-182,
107 Stat. 2057, 2186 (1993), notice of the proposed action was published on
September 6, 2023, in Volume 57, Number 32, of the Customs Bulletin. No
comments were received in response to this notice.

FACTS:

NY 813853 addresses various types of reachers or reaching aids used for
retrieving objects beyond an individual’s reach or for picking articles off the
floor. The ruling describes the reacher, noting that it “basically consists of a
long aluminum rod with a handle and trigger mechanism at one end and a
spring operated gripping jaw at the other.” The ruling also states that the
reachers “appear to be designed primarily for the use of individuals whose
ability to move or bend to reach needed objects is substantially and chroni-
cally impaired.” The ruling contains no other information regarding the
reachers or reaching aids and does not provide a detailed legal analysis
regarding the applicability of 9817.00.96, HTSUS to the merchandise.

ISSUE:

Whether the reaching aids are eligible for duty-free treatment under sub-
heading 9817.00.96, HTSUS, as “articles specially designed or adapted for
the handicapped.”

LAW AND ANALYSIS:

The Nairobi Protocol to the Agreement on the Importation of Educational,
Scientific and Cultural Materials of 1982, Pub. L. No. 97-446, 96 Stat. 2329,
2346 (1983) established the duty-free treatment for certain articles for the
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handicapped. Presidential Proclamation 5978 and Section 1121 of the Omni-
bus Trade and Competitiveness Act of 1988, provided for the implementation
of the Nairobi Protocol into subheadings 9817.00.92, 9817.00.94, and
9817.00.96, HTSUS.

Subheading 9817.00.96, HTSUS, covers: “Articles specially designed or
adapted for the use or benefit of the blind or other physically or mentally
handicapped persons; parts and accessories (except parts and accessories of
braces and artificial limb prosthetics) that are specially designed or adapted
for use in the foregoing articles . . . Other.” In Sigvaris, Inc. v. United States,
227 F. Supp 3d 1327, 1336 (CIT 2017), aff'd, 899 F.3d 1308 (Fed. Cir. 2018),
the U.S. Court of International Trade (“CIT”) explained that:

The term “specially” is synonymous with “particularly,” which is defined
as “to an extent greater than in other cases or towards others.” Webster’s
Third New International Dictionary 1647, 2186 (unabr. 2002). The dic-
tionary definition for “designed” is something that is “done, performed, or
made with purpose and intent often despite an appearance of being
accidental, spontaneous, or natural.” Webster’s Third New International
Dictionary 612 (unabr. 2002).

Subheading 9817.00.96, HTSUS, excludes “(i) articles for acute or tran-
sient disability; (i1) spectacles, dentures, and cosmetic articles for individuals
not substantially disabled; (iii) therapeutic and diagnostic articles; or, (iv)
medicine or drugs.” U.S. Note 4(b), Subchapter XVII, Chapter 98, HTSUS.
Thus, eligibility within subheading 9817.00.96, HTSUS, depends on whether
the article is “specially designed or adapted for the use or benefit of the blind
or physically and mentally handicapped persons,” and whether it falls within
any of the enumerated exclusions under U.S. Note 4(b), Subchapter XVII,
Chapter 98, HTSUS.

The term “blind or other physically or mentally handicapped persons”
includes “any person suffering from a permanent or chronic physical or
mental impairment which substantially limits one or more major life activi-
ties, such as caring for one’s self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, or working.” U.S. Note 4(a), Subchap-
ter XVII, Chapter 98, HTSUS. While the HTSUS does not establish a clear
definition of substantial limitation, in Sigvaris, 227 F. Supp 3d at 1335, the
CIT explained that “[t]he inclusion of the word ‘substantially’ denotes that
the limitation must be ‘considerable in amount’ or ‘to a large degree.”

We must first evaluate “for whose, if anyone’s, use and benefit is the article
specially designed,” and then, whether “those persons [are] physically handi-
capped [l.” Sigvaris, 899 F.3d at 1314. In other words, we must consider
whether such persons are suffering from a permanent or chronic physical or
mental impairment which substantially limits one or more major life activi-
ties.

The Court of Appeals for the Federal Circuit (“CAFC”) clarified that to be
“specially designed,” the merchandise “must be intended for the use or benefit
of a specific class of persons to an extent greater than for the use or benefit of
others. This definition of ‘specially designed’ is consistent with factors that
Customs uses in discerning for whose use and benefit a product is ‘specially
designed” ... we adopt them in our analysis ....” Id. at 1314-15. In Danze, Inc.
v. United States, 319 F. Supp. 3d 1312, 1326 n.22 (CIT 2018), the CIT held
that ADA compliance alone was insufficient to show that an item was “spe-
cifically designed or adapted” for the handicapped under subheading
9817.00.96, HTSUS.
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Thus, to determine whether the reachers or reaching aids in question are
“specially designed” for the use or benefit of a class of persons to an extent
greater than for others, we must examine the following five factors used by
U.S. Customs and Border Protection (“CBP”) and adopted by the CAFC in
Sigvaris, 899 F.3d at 1314-15: (1) physical properties of the article itself (e.g.,
whether the article is easily distinguishable in design, form and use from
articles useful to non-handicapped persons); (2) presence of any characteris-
tics that create a substantial probability of use by the chronically handi-
capped, so that the article is easily distinguishable from articles useful to the
general public and any use thereof by the general public is so improbable that
it would be fugitive; (3) importation by manufacturers or distributors recog-
nized or proven to be involved in this class or kind of articles for the handi-
capped; (4) sale in specialty stores that serve handicapped individuals; and
(5) indication at the time of importation that the article is for the handi-
capped. See also T.D. 92-77 (26 Cust. B. 240 (1992)).

The first two factors to consider in determining whether an article is
“specially designed” are the physical properties of the article and any char-
acteristics of the article that easily distinguish it from articles useful to the
general public. In this case, the reachers described in NY 813853 do not
possess any features that are distinguishable from features found in reachers
available to the general public. We have found reachers with identical or
similar features described as useful for picking up items that are too far to
reach, for picking up trash, litter and garbage, for gathering dangerous items
such as shards of glass, for reaching tight or hard to reach spots, for use for
the elderly, in nursing homes, and for use for the physically impaired. There
is no particular distinction between reachers that are marketed to the gen-
eral public (including the elderly) for ease with daily or specialized activities
and reachers that are specially designed for individuals suffering from a
permanent or chronic physical or mental impairment which substantially
limits one or more major life activities.

The third and fourth factors to consider in determining whether an article
is “specially designed” are whether it is imported by manufacturers or dis-
tributors recognized to be involved in this class or kind of articles for the
handicapped and whether it is sold in specialty stores that serve handicapped
individuals. Reachers that are substantially similar to the reachers described
in NY 813853 proliferate at e-commerce websites that serve the general
public and these websites market the reachers both to the general public as
well as to individuals who may be handicapped. NY 813853 does not identify
the importer on whose behalf the ruling was requested.

The fifth and final factor to consider is whether there was an indication at
the time of importation that the article is for the handicapped. NY 813853
was an advance ruling request and did not address an importation that had
taken place, therefore the fifth factor doesn’t apply in this case.

Finally, subheading 9817.00.96, HTSUS, does not cover articles for acute or
transient disability. See U.S. Note 4(b), Subchapter XVII, Chapter 98, HT-
SUS. NY 813853 does not define or describe the specific handicap or disability
that would necessitate the use of the subject merchandise, and makes only a
conclusory statement that the reachers are designed primarily for the use of
individuals whose ability to move or bend to reach needed objects is substan-
tially and chronically impaired. There is no doubt that there are chronic
handicap or disabilities that would result in dexterity or mobility issues of
this type, however, there are also transient or acute conditions that would do
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the same (e.g. surgery, an accident), as well as age related limitations in
mobility and dexterity as well. As we have noted above, reachers and reach-
ing aids that are substantially similar to the ones described in NY 813853 are
now routinely marketed to and available for purchase by the general public
for precisely this type of use.

Thus, the reachers in NY 813853 do not have any features which are
“specifically designed or adapted” for the handicapped. Rather, the general
public would likely use the reachers for the many uses described above.
Although the importer may claim the reachers are for persons who are
chronically handicapped, we do not believe the reachers have any significant
adaptations that would benefit the handicapped community. While reachers
and reaching aids may have been directed at chronically handicapped indi-
viduals at one point in time, they now appear to be common to members of the
general public who may benefit from the convenience of using a reaching tool,
to reach items that are places high and beyond reach or in tight spaces, to
pick up trash and litter or dangerous items such as shards of glass, as well as
by members of the general public who may have impaired mobility as a result
of transient injury or advanced age, but who are not chronically handicapped
as set forth in 9817.00.96, HTSUS, Sigvaris, or the Nairobi Protocol, Annex
E to the Florence Agreement, found in T.D. 92-77, supra.

Accordingly, the reachers and reaching aids are not adaptive articles of
subheading 9817.00.96, HTSUS.

HOLDING:

The reachers and reaching aids identified in NY 813853 are ineligible for
subheading 9817.00.96, HTSUS, which provides for as “articles specially
designed or adapted for the use or benefit of the blind or other physically or
mentally handicapped persons . . . other.”

EFFECT ON OTHER RULINGS:

NY 813853, dated September 8, 1995, is hereby modified to reflect that the
reachers and reaching aids identified therein are ineligible for subheading
9817.00.96, HTSUS.

In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.

Sincerely,

Yuruiva A. Gurs,
Director
Commercial Trade and Facilitation
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HQ H330680
2023
OT:RR:CTF:VS HQ H330680 UBB
CATEGORY: Classification
KenneTH SperT, PRESIDENT AND CEO
GranaM-FieLp Hearra Probucts
ONE GraHAM-FI1ELD WaAY
Arranta, GA 30340-3140

RE: Articles for the handicapped; Subheading 9817.00.96; Reaching aids

Dear MR. SpETT,

This is in reference to one Protest and Application for Further Review that
concerned certain merchandise imported by Lumex, Inc. The ruling con-
cerned the tariff classification of, among other items, various reaching aids
under the Harmonized Tariff Schedule of the United States (“HTSUS”).
Specifically, in Headquarters Ruling Letter (“HQ”) 556449, dated May 5,
1992, the merchandise was determined to be eligible for subheading
9817.00.96, HTSUS treatment as an article for the handicapped.

We have reviewed the ruling and find it to be in error regarding the
applicability of subheading 9817.00.96, HTSUS to the reaching aids. For the
reasons set forth below, we are modifying the ruling which approved the
applicability of heading 9817, which provides for “articles for the handi-
capped” to various reaching aids.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act, Pub. L. No. 103-182,
107 Stat. 2057, 2186 (1993), notice of the proposed action was published on
September 6, 2023, in Volume 57, Number 32, of the Customs Bulletin. No
comments were received in response to this notice.

FACTS:

In HQ 556449, Lumex, Inc. (“‘Lumex” or “Protestant”)! claimed that a
number of articles imported from Sweden were eligible for duty-free treat-
ment under subheading 9817.00.96, HTSUS. Among the articles subject to
the protest were reachers and turners of various designs for use in retrieving
objects beyond an individual’s reach or for picking up items off the floor. The
ruling describes the items as having a handle on one end with control
mechanisms and “jaws” to grip items on the other end. According to the
ruling, the protestant stated the reachers to be for safety purposes so indi-
viduals with limited mobility do not attempt to stand on chairs to reach items
or for those who find it painful to bend down to the floor to retrieve items. The
ruling set forth the factors relevant to whether an article is specifically
designed or adapted for the use or benefit of the handicapped, however the
ruling did not analyze the facts of the specific merchandise (reachers and
turners) against those factors, with the exception of noting that although the

1 HQ 556449, dated May 5, 1992, was a response to a Protest and Application for Further
Review (AFR) concerning various household articles imported from Sweden by Lumex, Inc.
(“Lumex”). It does not appear that Lumex was represented by counsel in that matter.
Internet research shows that Lumex is now a part of Graham-Field Health Products, Inc.,
a manufacturer of medical products in the healthcare industry. See https://
grahamfield.com/about /company-information/. As such, this letter is directed to the cor-
porate entity that appears to be the legal successor of Lumex.
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Protestant and its supplier were recognized as distributors of articles for the
handicapped, this factor alone was not dispositive. The ruling then provided,
without additional analysis, that the reachers and turners were considered to
be articles specifically designed or adapted for the handicapped.

ISSUE:

Whether the reachers and turners are eligible for duty-free treatment
under subheading 9817.00.96, HTSUS, as “articles specially designed or
adapted for the handicapped.”

LAW AND ANALYSIS:

The Nairobi Protocol to the Agreement on the Importation of Educational,
Scientific and Cultural Materials of 1982, Pub. L. No. 97-446, 96 Stat. 2329,
2346 (1983) established the duty-free treatment for certain articles for the
handicapped. Presidential Proclamation 5978 and Section 1121 of the Omni-
bus Trade and Competitiveness Act of 1988, provided for the implementation
of the Nairobi Protocol into subheadings 9817.00.92, 9817.00.94, and
9817.00.96, HTSUS.

Subheading 9817.00.96, HTSUS, covers: “Articles specially designed or
adapted for the use or benefit of the blind or other physically or mentally
handicapped persons; parts and accessories (except parts and accessories of
braces and artificial limb prosthetics) that are specially designed or adapted
for use in the foregoing articles . . . Other.” In Sigvaris, Inc. v. United States,
227 F. Supp 3d 1327, 1336 (CIT 2017), aff'd, 899 F.3d 1308 (Fed. Cir. 2018),
the U.S. Court of International Trade (“CIT”) explained that:

The term “specially” is synonymous with “particularly,” which is defined
as “to an extent greater than in other cases or towards others.” Webster’s
Third New International Dictionary 1647, 2186 (unabr. 2002). The dic-
tionary definition for “designed” is something that is “done, performed, or
made with purpose and intent often despite an appearance of being
accidental, spontaneous, or natural.” Webster’s Third New International
Dictionary 612 (unabr. 2002).

Subheading 9817.00.96, HTSUS, excludes “(i) articles for acute or tran-
sient disability; (i) spectacles, dentures, and cosmetic articles for individuals
not substantially disabled; (iii) therapeutic and diagnostic articles; or, (iv)
medicine or drugs.” U.S. Note 4(b), Subchapter XVII, Chapter 98, HTSUS.
Thus, eligibility within subheading 9817.00.96, HTSUS, depends on whether
the article is “specially designed or adapted for the use or benefit of the blind
or physically and mentally handicapped persons,” and whether it falls within
any of the enumerated exclusions under U.S. Note 4(b), Subchapter XVII,
Chapter 98, HTSUS.

The term “blind or other physically or mentally handicapped persons”
includes “any person suffering from a permanent or chronic physical or
mental impairment which substantially limits one or more major life activi-
ties, such as caring for one’s self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, or working.” U.S. Note 4(a), Subchap-
ter XVII, Chapter 98, HTSUS. While the HTSUS does not establish a clear
definition of substantial limitation, in Sigvaris, 227 F. Supp 3d at 1335, the
CIT explained that “[t]he inclusion of the word ‘substantially’ denotes that
the limitation must be ‘considerable in amount’ or ‘to a large degree.”



10 CUSTOMS BULLETIN AND DECISIONS, VOL. 57, No. 48, DEcEMBER 27, 2023

We must first evaluate “for whose, if anyone’s, use and benefit is the article
specially designed,” and then, whether “those persons [are] physically handi-
capped [].” Sigvaris, 899 F.3d at 1314. In other words, we must consider
whether such persons are suffering from a permanent or chronic physical or
mental impairment which substantially limits one or more major life activi-
ties.

The Court of Appeals for the Federal Circuit (“CAFC”) clarified that to be
“specially designed,” the merchandise “must be intended for the use or benefit
of a specific class of persons to an extent greater than for the use or benefit of
others. This definition of ‘specially designed’ is consistent with factors that
Customs uses in discerning for whose use and benefit a product is ‘specially
designed” ... we adopt them in our analysis ....” Id. at 1314-15. In Danze, Inc.
v. United States, 319 F. Supp. 3d 1312, 1326 n.22 (CIT 2018), the CIT held
that ADA compliance alone was insufficient to show that an item was “spe-
cifically designed or adapted” for the handicapped under subheading
9817.00.96, HTSUS.

Thus, to determine whether the reachers and turners are “specially de-
signed” for the use or benefit of a class of persons to an extent greater than
for others, we must examine the following five factors used by U.S. Customs
and Border Protection (“CBP”) and adopted by the CAFC in Sigvaris, 899
F.3d at 1314-15: (1) physical properties of the article itself (e.g., whether the
article is easily distinguishable in design, form and use from articles useful to
non-handicapped persons); (2) presence of any characteristics that create a
substantial probability of use by the chronically handicapped, so that the
article is easily distinguishable from articles useful to the general public and
any use thereof by the general public is so improbable that it would be
fugitive; (3) importation by manufacturers or distributors recognized or
proven to be involved in this class or kind of articles for the handicapped; (4)
sale in specialty stores that serve handicapped individuals; and (5) indication
at the time of importation that the article is for the handicapped. See also
T.D. 92-77 (26 Cust. B. 240 (1992)).

The first two factors to consider in determining whether an article is
“specially designed,” are the physical properties of the article and any char-
acteristics of the article that easily distinguish it from articles useful to the
general public. In this case, the reachers and turners in HQ 556449 were
described as “various designs for use in retrieving objects beyond an indi-
vidual’s reach or for picking up items off the floor. On one end is a handle with
control mechanisms, and on the other are “jaws” to grip items.” The ruling did
not examine the probability that these items would be of particular use to
handicapped persons or whether they were easily distinguishable in design,
form and use from articles useful to non-handicapped persons. In fact, the
ruling describes the articles as useful for “individuals with limited mobility”
and “for those who find it painful to bend down to the floor.” We note that
neither limited mobility nor pain in bending down is necessarily an indication
of handicap and could be caused by issues that are more transient, such as
injury or recovery from surgery or a medical procedure. While the ruling
concluded without additional analysis that the reachers and turners were
specially designed for use by the chronically handicapped, we disagree. We
have found various e-Commerce websites that advertising substantially simi-
lar reachers and turners to the general public, for use with reaching items
that are too high or in narrow spaces, for picking up litter or hazardous
materials such as broken glass, reaching into the washer for socks or for
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picking up small items. The design of these reachers marketed to the general
public appears to be indistinguishable from that of the reachers and turners
described in HQ 556449. The reachers and turners in HQ 556449 were
claimed to be for use for individuals with limited mobility, but the ruling did
not address the likelihood that the merchandise was useful to the general
public. We do not agree that the reachers and turners as described in HQ
556449 have characteristics that create a substantial probability that they
will be used by the chronically handicapped and that any use by the general
public would be fugitive. On the contrary, similar reachers and turners
appear to be marketed towards persons suffering from various limitations to
their mobility, ranging from transient limitations resulting from surgery,
limitations due to arthritis (which may or may not rise to the level of a
chronic handicap), age, and disability.

The third and fourth factors to consider in determining whether an article
is “specially designed” are whether it is imported by manufacturers or dis-
tributors recognized to be involved in this class or kind of articles for the
handicapped and whether it is sold in specialty stores that serve handicapped
individuals. The protestant and their supplier in HQ 556449 were recognized
distributors of articles for the handicapped. However, this factor alone is not
dispositive. Reachers that are substantially similar to the reachers and turn-
ers described in HQ 556449 proliferate at e-commerce websites that serve the
general public and these websites market the reachers both to a general
public as well as to individuals who may be handicapped. Substantially
similar reachers and turners are also sold at hardware stores. Thus, it
appears that reachers and turners are sold both in specialty and general
stores, and on general e-Commerce websites, as well as by specialized pur-
veyors such as Graham Field/Lumex.

The fifth and final factor to consider is whether there was an indication at
the time of importation that the article is for the handicapped, HQ 556449
was issued in response to an AFR. However, the ruling did not address the
condition as imported of the reachers and turners.

Taken together, the five factors adopted by the CAFC and CBP weigh
against a determination that the reachers and turners are specially designed
for the use or benefit of disabled persons.

Finally, subheading 9817.00.96, HTSUS, does not cover articles for acute or
transient disability. See U.S. Note 4(b), Subchapter XVII, Chapter 98, HT-
SUS. The protestant in HQ 559446 never defines or describes the specific
handicap or disability that would necessitate the use of the subject merchan-
dise. Instead, protestant states that the products are to be used by those with
limited mobility or those who find it painful to bend down to the floor to
retrieve items. There is no doubt that there are chronic handicap or disabili-
ties that would result in dexterity or mobility issues of this type, however,
there are also transient or acute conditions that would do the same (e.g.
surgery, an accident), as well as age related limitations in mobility and
dexterity as well.

Based upon the nature of the reachers and turners, we believe it is unlikely
that the reachers/turners would likely be sold exclusively to the handicapped,
as opposed to the general public or to individuals with a transient or acute
condition that does not rise to the level of a chronic disability. It is possible
that at the time that HQ 556449 was issued, the reachers and turners were
marketed, sold to and used by handicapped individuals and those with
chronic disability, and that in the intervening period the articles have become
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popular and useful for transient conditions and for the general public.?
Accordingly, these articles are not adaptive articles of subheading
9817.00.96, HTSUS.

HOLDING:

The reachers and turners identified in the aforementioned ruling letter are
ineligible for subheading 9817.00.96, HTSUS, which provides for as “articles
specially designed or adapted for the use or benefit of the blind or other
physically or mentally handicapped persons . . . other.”

EFFECT ON OTHER RULINGS:

HQ 556449, dated May 5, 1992, is hereby modified to reflect that the
reachers and turners identified therein are ineligible for subheading
9817.00.96, HTSUS.

In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.

Sincerely,

Yuruiva A. Gurs,
Director
Commercial Trade and Facilitation

2 We note that our assessment of use for transient or acute disability and use by the general
public is based upon current information. We may revisit our decision as circumstances
change.
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NEW DATE FOR THE SPRING 2024 CUSTOMS BROKER’S
LICENSE EXAMINATION

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: General notice.

SUMMARY: This document announces that U.S. Customs and Bor-
der Protection has changed the date on which the semi-annual ex-
amination for an individual broker’s license will be held to Wednes-
day, May 1, 2024.

DATES: The customs broker’s license examination originally
scheduled for April 2024 will be held on Wednesday, May 1, 2024.

FOR FURTHER INFORMATION CONTACT: Omar Qureshi,
Branch Chief, Broker Management Branch, Commercial Opera-
tions and Entry Division, Trade Policy and Programs Directorate,
Office of Trade, (202) 909-3753, or brokermanagament@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 641 of the Tariff Act of 1930, as amended (19 U.S.C. 1641),
provides that a person (an individual, corporation, association, or
partnership) must hold a valid customs broker’s license and permit in
order to transact customs business on behalf of others, sets forth
standards for the issuance of brokers’ licenses and permits, and pro-
vides for the taking of disciplinary action against brokers that have
engaged in specified types of infractions. This section also provides
that an examination may be conducted to assess an applicant’s quali-
fications for a license.

The regulations issued under the authority of section 641 are set
forth in title 19 of the Code of Federal Regulations, part 111 (19 CFR
part 111). Part 111 sets forth the regulations regarding the licensing
of, and granting of permits to, persons desiring to transact customs
business as customs brokers. These regulations also include the
qualifications required of applicants and the procedures for applying
for licenses and permits. Section 111.11 of the CBP regulations (19
CFR 111.11) sets forth the basic requirements for a broker’s license,
and in paragraph (a)(4) of that section provides that an applicant for
an individual broker’s license must attain a passing grade (75 percent
or higher) on the examination.

Section 111.13 of the CBP regulations (19 CFR 111.13) sets forth the
requirements and procedures for the examination for an individual
broker’s license and states that the customs broker’s license exami-
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nations will be given on the fourth Wednesday in April and October
unless the regularly scheduled examination date conflicts with a
national holiday, religious observance, or other foreseeable event.

The regularly scheduled examination date for April 2024 (Wednes-
day, April 24, 2024) coincides with the observance of the religious
holiday of Passover. In consideration of this conflict, CBP has decided
to change the regularly scheduled date of the examination. As a
result, this document announces that CBP will hold the customs
broker’s license examination on Wednesday, May 1, 2024.

JoHN P. LEONARD,
Acting Executive Assistant Commissioner,

Office of Trade.
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Wizmar Traping PTE Lrp., PT WiLmar Bioenercr INDONESIA, and
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Consol. Court No. 18-00121
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[U.S. Department of Commerce’s remand results are sustained, in part, and re-
manded. Commerce’s final adverse facts available determination with respect to Con-
solidated Plaintiff P.T. Musim Mas is sustained.]

Dated: November 21, 2023

Devin S. Sikes, Akin, Gump, Strauss, Hauer & Feld, LLP, of Washington, D.C.,
argued for Plaintiffs Wilmar Trading Pte Ltd., PT Wilmar Bioenergi Indonesia, and
Wilmar Oleo North America LLC. With him on the brief was Bernd G. Janzen.

Lynn G. Kamarck, Hughes Hubbard & Reed LLP, of Washington, D.C., argued for
Consolidated Plaintiff Government of the Republic of Indonesia. With her on the brief
were Matthew R. Nicely and Julia K. Eppard.

Edmund W. Sim, Appleton Luff Pte Ltd., of Washington, D.C., argued for Consoli-
dated Plaintiff P.T. Musim Mas. With him on the brief were Kelly A. Slater and Jay Y.
Nee.

Joshua E. Kurland, Trial Attorney, Commercial Litigation Branch, Civil Division,
U.S. Department of Justice, of Washington, D.C., argued for Defendant the United
States. With him on the brief were Joseph H. Hunt, Assistant Attorney General, Jeanne
E. Davidson, Director, and L. Misha Preheim, Assistant Director. Of counsel on the
brief was Jessica R. DiPietro, Attorney, Office of the Chief Counsel for Trade Enforce-
ment and Compliance, U.S. Department of Commerce, of Washington, D.C.

Myles S. Getlan, Cassidy Levy Kent (USA) LLP, of Washington, D.C., argued for
Defendant-Intervenor National Biodiesel Board Fair Trade Coalition. With him on the
brief were Jeffery B. Denning, Jack A. Levy, Ulrika K. Swanson, and James E. Rans-
dell.

OPINION AND ORDER

Eaton, Judge:

Before the court is the U.S. Department of Commerce’s (“Com-
merce” or the “Department”) remand redetermination pursuant to
the court’s order in Wilmar Trading Pte Ltd. v. United States, 46 CIT
__, 582 F. Supp. 3d 1243 (2022) (“Wilmar I”). See Final Results of
Redetermination Pursuant to Court Remand (“Remand Results”),
ECF Nos. 91 (Confidential) & 92 (Public). In Wilmar I, the court
sustained in part, and remanded, Commerce’s final determination in

17
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the less-than-fair-value investigation of biodiesel from Indonesia. See
Wilmar I, 46 CIT at __, 582 F. Supp. 3d at 1259; see also Biodiesel
From Indon., 83 Fed. Reg. 8,835 (Dep’t of Commerce Mar. 1, 2018)
(“Final Determination”) and accompanying Issues and Decision Mem.
(Feb. 20, 2018) (“Final IDM”), PR 303.

Specifically, the court remanded, for further consideration or expla-
nation, Commerce’s determination that multiple particular market
situations existed with respect to Wilmar’s sales of biodiesel made
outside of Indonesia’s Public Service Obligation program (the “Pro-
gram”).! In addition, the court remanded, for further consideration or
explanation, Commerce’s adjustment to constructed value (as normal
value?) to account for the value of Renewable Identification Numbers
(“RINs”).3 See Wilmar I, 46 CIT at __, 582 F. Supp. 3d at 1259. The
court reserved decision on Consolidated Plaintiff P.T. Musim Mas’s
(“Musim Mas”) challenges to Commerce’s use of adverse facts avail-
able, pending the results of the redetermination. See id.

On remand, Commerce continued to find that multiple particular
market situations existed with respect to Wilmar’s non-Program
sales, rendering them outside the ordinary course of trade and, there-
fore unusable for purposes of determining normal value. See Remand
Results at 14-18. Commerce reconsidered, however, its decision to
account for RINs by increasing constructed value (as normal value),
and instead accounted for RINs by decreasing U.S. price (i.e., export
price* or constructed export price®). See Remand Results at 6-12.

! Wilmar’s domestic sales made outside the Program are referred to herein as “non-

Program” sales.

2 Normal value refers to:
the price at which the foreign like product is first sold (or, in the absence of a sale, offered
for sale) for consumption in the exporting country, in the usual commercial quantities
and in the ordinary course of trade and, to the extent practicable, at the same level of
trade as the export price or constructed export price . . . .

19 U.S.C. § 1677b(a)(1)(B)(1) (2018).

3 As shall be seen, Ren